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OASES    ON    PLEADING. 


CHAPTER    L 


DEMUEEEBS. 

<^, '*'■• 

f.. 

SECTION  I. 

■2/, 
3#. 

&Vtteral  Bemmrren 

NOTE.     ' 

\C<A€  upon  IMtUn,  71  A.) 

A  Dxuuit&is  oometh  of  the  Ladn  word  demorari  to  abide ;  and  tber^ 
fere  lie  which  demorreth  in  lav,  is  said,  he  that  abideth  in  law :  Mont' 
tta-  or  demoraivr  in  lege.  Whensoever  the  learned  counsel  of  a  party 
is  of  opinion  that  the  count  or  plea  of  the  adverse  party  ia  insufficient 
in  law,  then  be  demurreth  or  abidetb  in  Uw,  and  referretb  the  same  to 
the  judgment  of  the  ooort. 


"S:^i  J.  S.  OP  DALE  t..  J.  S.  OP  VALE. 

'  }    ^  Ik  tbb  Exchb4obr  Chakbeb,  Hilary  Term,  1474 

*  5'  [RiforUid  in  Jmldn't  Century  Cata,  188.] 

i   **      Trbspasb  is  brought  by  J.  S.  of  Dale  against  J.  S.  of  Tale,  for  certain 

'  J  i«  goods  taken.    The  defendant  pleads  that  J.  S.  of  Tale  was  possessed 

^  j  S  V  of  those  goods  as  of  his  own,  until  J.  S.  of  Dale  took  them  and  gave 

^   A  them  to  the  plaintiff.    The  plaintiff  replies  that  J.  S.  of  Dale  and  the 

u  ^sgplfUDtiff  are  the  same  person,  and  he  demurs  upon  the  plea.  Judged 
"^  "  for  the  plaintiff  For  the  defendant's  .joinder  in  demurrer  confesses 
j^  the  replication ;  and  a  man  cannot  give  to  himself;|and  the  plea  is  no 
'  ^  .  J  more  than  that  the  goods  for  which  the  trespass  was  brought  were  the 


goods  of  the  defendant,  which  is  not  a  plea,  for  it  amounts  to  not 
"i  guilt; ;  and  where  a  plea  pleaded  amounts  to  a  general  issue,  the 
<^  general  issue  on;^ht  to  be  plpaded. 


^^ 
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uUr-i/^x^i:j 


f-    ^ 


~7^ 
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Jru^^tjL^i^ 


/    ' 


COLE  V.  MAUNDEU. 


[chap.  I. 


TEIESHAM  I?.  FOIiD. 
Iv  THE  Common  Pleas,  Hilary  Tebm,  1601. 

\BeporUd  in  Crok^i  Elizabdh,  880.] 


s<« 


1 


Account,  supposing  him  to  be  receiver  of  £120  of  his  money  by  the       . 
hands  of  Vavasor,  ad  compotum  reddendum.    The  defendant  pleaded    li 
nunqttes  son  receiver^  <fec.,  and  the  jury  find  that  he  was  receiver  of    A' 
such  a  sum.    The  defendant,  before  the  auditory,  pleaded  that  he  was    | 
possessed  of  divers  obligations,  wherein  Francis  Tresham,  son  and  heir    ^ 
to  the  plaintiff,  was  obliged  unto  him  in  £400,  and  that  the  said  Yava-  >t 
sor  paid  unto  him  this  £120  in  satisfaction  of  those  bonds,  and  there-  ' 
upon  he  delivered  unto  him  the  said  bonds  to  the  use  of  the  plainti^ 
which  he  accepted.    And  thereupon  the  plaintiff  demurred.    And  it 
was  held  by  the  whole  court  to  be  no  plea,  for  it  is  contrary  to  the 
verdict,  which  found  him  to*  be  receiver,  to  render,  <&c. ;  and  the  plea 
amounts  to  no  more  but  that  he  was  not  receiver  to  account.^  ^ 


COLE  V.  MAUNDER 
Ik  the  King's  Bench,  Hilabt  Tebm,  1635 

[Reported  in  2  BolU^$  Abridgment,  648.] 

If  one  enters  my  close,  and  with  an  iron  sledge  and  bar  breaks  and 
displaces  the  stones  on  the  land,  being  my  chattels,  and  I  request  him 
to  desist,  and  he  refuses,  and  threatens  me  if  I  shall  approach  him ; 
and  upon  this  I,  to  prevent  him  from  doing  more  damage  to  the  stones, 
not  daring  to  approach  him,  throw  some  stones  at  him  moUiter  et  tnoUi 
manuy  and  they  fall  upon  him  moUiter^  still  this  is  not  a  good  justifi- 
cation, for  the  judges  say  that  one  cannot  throw  stones  moUUer^  al- 
though it  were  confessed  by  a  demurrer ;  and  it  would  be  perilous  to 
give  men  liberty  to  throw  stones  in  defence  of  their  possession,  for 
when  a  stone  is  thrown  from  the  hand,  it  cannot  be  guided,  and  [here] 
a  justification  of  a  battery  in  defence  of  possession,  although  this 
arises  from  the  possession,  still  [in]  the  conclusion  is  in  defence  of  the 
person.  Jkcdgment  for  plaintiff*^ 

j/  / 

1  TaylOT  V,  Page,  fio.  Car,  lly:  Holabird  r.  Burr,  17  Conn.  668 ;  People  ».  Shaw. 
18  m.  581,  accorti.  —  Ed. 

»  Weston  ».  Carter,  1  SiA  9,  accord,  —  Ed. 
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HODGES  V.  STEWARD. 


8 


^ 


BARBER  V.  VINCENT. 
Iir  THE  Common  Pleas,  Michaelmas  Teem,  1680. 

[Bqnrted  m  Freenum,  581.] 

Indebitatus  (usumpsit  for  a  horse  sold  for  £20.  The  defendant 
pleaded  deina  age. 

The  plaintiff  replied,  that  he  sold  him  the  horse  for  his  conven- 
iency  to  carry  him  about  his  necessary  affairs ;  to  which  the  defendant 
demurred. 

And  the  sole  question  was,  whether  an  action  would  lie  against  an 
infant  for  money  for  a  horse  sold  ?  It  was  urged  on  the  defendant's 
part,  that  an  infant  was  chargeable  only  for  necessaries,  as  meat,  drink, 
clothes,  lodging,  and  education.^ 

But  the  court  were  of  a  contrary  opinion ;  for  the  plaintiff  having 
averred  that  he  sold  him  the  horse  to  ride  about  upon  his  necessary 
occasions,  and  the  defendant  having  confessed  it  by  his  demurrer,  it 
must  now  be  taken  to  be  so.  If  the  defendant  had  traversed,  then 
the  Jury  must  have  judged  of  it,  whether  it  were  necessary  or  conven- 
ient, or  not ;  and  so  likewise  of  the  price  of  the  horse,  whether  it 
were  excessive  or  not.  Jitd'  pro  gtter'  nisi.^ 


.^^^ 


HODGES  V.  STEWARD. 
Xbt  the  King's  Bench,  Easteb  Tbbm,  1693. 

[R^lforted  in  8  SaUM,  68.] 

This  case  is  reported  in  1  Salk.  125 ;  to  which  may  be  added,  that 
this  was  an  action  on  the  case  brought  upon  an  inland  bill  of  exchange, 
in  which  the  plaintiff  declared  upon  a  special  custom  in  London  for 
the  bearer  to  bring  the  action,  <fec.;  and  upon  a  demurrer  to  the  decla- 
ration, besides  the  other  points  adjudged  in  this  case,  it  was  held,  that 
the  defendant  having  demurred,  without  traversing  the  custom,  he  had 
thereby  confessed  there  was  such  a  custom,  though  in  truth  there  was 
not,  and  for  that  reason  the  plaintiff  had  judgment ;  for  though  the 

1  Quo  Bn»-yF4  J  Ayliff  v.  Archbold,  Latch,  169.  / 

s  Tatem  v.  Periejit,  Yelv.  196T^Speocot  v.  Sheres,  Cro.  EL  8^  Oundrj  v.  Fel- 


thaj^  1  T.  B. ^MQ^Gas  Co.  v.  Turnep,  6  B.  N.  C.  827|^7lerTBlRnd,  9  M.  &  W^^^ 


84f;  Tancred  o.  Allgood,  4  H.  &  N.  4^T.  M.  Gen.  v.  Ustick,  4  Wash.  C.  C.  847^ 
City  of  Lowell  v.  Morae,  1  Met  476^  Troy  &  G.  B.B.  v,  Newton,  1  Gray,  64i\>^ 
ocoofd.  — Ed. 


REX  AND  BE6INA  V.  KNOLLYS. 


[chap.  I. 


court  takes  notice  of  the  law  of  merchants,  as  part  of  the  law  of  Eng« 
land,  yet  they  cannot  take  notice  of  the  customs  of  particular  places; 
and  this  custom,  as  set  forth  in  the  declaration,  being  sufficient  to 
maintain  the  action,  and  the  defendant  confessing  it  by  his  demun'er, 
he  hath  given  judgment  agdnst  himself 


S4. 


RKX  Ain)  REGINA  v.  KNOLLYS. 
Tbikitt  Tbbm,  1694. 

[Reported  in  1  Baa/mwid,  10.] 

An  indictment  was  found  at  Hick^s  Hall  against  the  defendant  by 
the  name  of  Charles  Enollys,  Esq.,  for  the  murder  of  Captain  Lawson 
(who  had  married  the  sister  of  the  defendant),  and  this  indictment  was 
removed  by  certiorari  into  the  King's  Bench,  where  the  defendant 
pleaded  a  misnomer  in  abatement.^  The  Attomey-Greneral  replies  to 
this  plea,  that  the  defendant,  upon  the  thirteenth  of  December,  4 
WilL  ds  Mar.,  preferred  a  petition  to  the  house  of  peers  then  in  parlia- 
ment assembled,  that  he  might  be  tried  by  his  peers,  and  that  after  long 
considerations  and  debates  the  house  of  peers  dismissed  his  petition, 
secundum  legem  parliameniiy  and  disallowed  his  peerage,  and  mad'e  an 
order  that  the  defendant  should  be  tried  by  the  course  of  the  common 
law,  Ao,  To  this  replication  the  defendant  demurred,  and  the  Attorney- 
General  joined  in  demurrer.  And  after  divers  arguments  at  the  bar  by 
Sir  Edward  Wardj  attorney-general.  Sir  Thomas  Trevor^  solicitor- 
general,  Sir  William  WiUiamSj  king's  counsel  for  the  king  and  queen, 
and  by  Serjeant  Pemberton^  Serjeant  XfevinZf  and  Sir  Bartholomew 
Shower^  for  the  defendant,  this  day,  viz.,  the  20th  of  June,  the  Court 
of  King's  Bench  in  solemn  arguments  at  the  bench  unanimously  gave 
their  opinions  for  the  defendant. 

As  to  the  objection,  that  the  judgment  was  said  to  be  given  securi' 
dum  legem  parliamenHj  which  the  defendant  by  his  demurrer  hath 
confessed. 

He  (Lord  Holt)  answered,  that  a.  demurrer  confesses  only  mattei 
of  &Gt,  ^d  that  only  when  it  is  weU  pleaded,  but  it  never  confesses 
matter  in  law.  Indictment  ahated,^ 

^  Only  80  much  of  the  case  is  given  as  relates  to  the  effect  of  the  demurrer.  —  Ed. 

s  "But  the  aUegation  now  in  question  [that  thereupon  it  became  the  duty  of  the 
defendant  to  do  that  which  the  plaintiff  complains  of  his  omitting  to  do]  is  open  to 
the  further  objection,  that,  however  directly  averred,  it  is  an  averment  of  matter  of 
law  only,  and  not  of  matter  of  hci.  If  the  words  had  been,  that  the  defendant 
became  bound  by  law  to  do  certain  acts,  it  could  not  be  questioned  that  that  was  an 


\ 

I 


^ 


/C-^«<^'J'mw*  ^^ 


\. 


WALDEN  V.   HOLMAN. 


WALDEN  V.  HOLMAN. 
Lf  THE  QuEBN^B  Benoh,  Hilabt  Tebm,  1704. 

[Beported  in  2  Lord  Raymond,  1016.] 

The  plaintiff  declared  against  the  defendant  by  the  name  of  John, 
who  pleaded  in  abatement  that  he  was  baptized  by  the  name  of  Ben 
jamin,  cibsqtie  kocy  quod  idem  Johannes,  was  ever  known  by  the  name 
of  John ;  and  the  plaintiff  demurred  generally. 

Holt,  C.  J.  Matters  of  form  may  be  taken  advantage  of  on  a 
general  demurrer,  when  the  plea  only  goes  in  abatement,  for  the  Statute 
of  Elizabeth  only  means  that  matters  of  forms  in  pleas  which  go  to  the 
action  shall  be  helped  on  a  general  demurrer.  So  here,  the  plea  is  ill 
in  form,  for  it  is  absque  hoc^  quod  idem  Johannes,  <fec.,  which  is  a  con- 
fession of  his  name  to  be  so,  and  makes  the  subsequent  matter  repug- 
nant ;  and  by  this  traverse  the  defendant  has  waived  the  matter  that 
went  before,  of  his  being  baptized  by  the  name  of  Benjamin,  and  has 
made  the  traverse  the  substance  of  his  plea. 

Powell,  J.  This  plea  is  good  in  substance,  and  then  will  an  imma- 
terial  traverse  hurt  it  ? 

Holt,  C.  J.  It  is  a  good  traverse,  but  informal,  for  the  plaintiff  may 
take  issue  on  it ;  and  in  this  case,  since  the  defendant  has  not  relied  on 
the  plea  of  baptism,  the  traverse  is  become  material. 

Powell,  J.  I  think  the  traverse  is  immaterial,  for  a  man  can  have 
but  one  name  of  baptism ;  and  the  defendant  has  alleged  that  matter 
sufficiently,  and  it  will  not  be  hurt  by  the  traverse. 

allegation  of  matter  of  law ;  and  the  words, '  tf  becntM  the  duty  of  the  defendant/  if 
they  were  to  he  understood  as  averring  the  existence  of  some  duty  different  from  that 
arising  out  of  a  legal  obligation,  certainly  would  not  aid  the  declaration,  inasmuch  as 
the  breach  of  such  a  duty  does  not  give  a  cause  of  action.  But,  if  they  be  under- 
stood, as  we  think  they  are,  as  averring  the  existence  of  a  legal  liability,  it  is  well 
established  that  such  an  averment,  being  an  ayerment  of  matter  of  law,  will  not  sup- 
ply the  want  of  those  allegations  of  matter  of  fact  teom  which  the  court  could  infer 
the  law  to  be  as  stated ;  so  that  such  allegation  is  useless  where  the  declaration  is 
insufficient,  and  superfluous  when  sufficient  without  it.  In  the  case  of  Pamaby  v. 
The  Lancaster  Canal  Company,  11  Ad.  &  £.  228,*^  P.  &  D.  162,  the  court  rejected 
the  statement,  that  it  thereupon  became  the  duty  of  the  company  to  remove  the 
obstruction,  as  being  an  inferenceof  law  improperly  stated.  And  in  the  case  of 
Friestly  v.  Fowler,  8  M.  &  W.  l,^lthough  the  declaration  contained  a  direct  aver- 
ment that  it  became  the  duty  of  the  defendant  to  use  due  and  proper  care,  the  court 
arrested  the  judgment,  because  the  declaration  contained  no  premises  from  which  the 
duty  of  the  defendant,  as  therein  alleged,  could  be  inferred  by  hm.**'  Brown  v.  Mallett, 


6  C^  B.  615rper  Maule,  J. ;  Partridge^.  Strange,  Plowd.  8^  Burton's  Case.  6  Rep. 
eS^Ford  V.  Peering,  1  Ves.  Jr.  77lf  Seymour  v.  Maddox,  16  Q.  B.  82rf^ White  v. 
THisp,  10  Ex.  812;  Metcalfe  v.  Hetherington,  11  Ex.  269^rHayden  v.  Manufacturing 
Co.,  29  Conji.  660V^cCune  v.  Gas  Co.,  80  Conn.  62^Hewi8on  v.  New  Haven,  84 
Conn.  ia6;  Buflklor.  Holloway,  8  Seld.  498^acc(»rf.  —  Ed. 
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[OHAP.  1. 


Holt,  C.  J.    The  matter  of  the  baptism  would  have  been  a  good 
plea  of  itself,  for  it  implies  a  negative,  that  he  might  have  concluded 
with  it,  and  relied  upon  it,  without  saying  that  he  was  never  called  or 
known  by  any  other  name,  for  he  can  have  no  other  Christian  name    . 
^  This  plea  is  only  dilatory,  and  not  to  the  merits.  .     ,    /?    /  ^ 

^      Let  the  defendant  answer  over,  j>er  curiam}      y%Z/  ^   A>   \r^  f^^ 


^ 
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HAITON  AiTD  Othebs,  Assigitees  'q.  JEFFREYS. 
In  thb  King's  Benoh,  Hilabt  Tbbm,  1715. 

\Reporied  in  10  Modem  Reports,  280.] 

Thb  court  was  moved  for  leave  to  plead  a  plea,  and  demur  to  the 
'^declaration,  at  the  same  time,  upon  the  4  Anne,  c.  16,  §4r,  the  words 
O*  ^of  which  are,  *Hhat  it  shall  be  lawful  for  any  defendant,  or  tenant  in 
i  j>i  any  action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  court  of 
Z  ^**ecord,  with  the  leave  of  the  same  court,  to  plead  as  many  several      v 
*"f  ^matters  thereto  as  he  shall  think  necessary  for  his  defence;  provided,  ^i3  ^ 
V  nevertheless,  that  if  any  such  matter  shall,  upon  a  demurrer  joined>^  ^ 
judged  inR^ffji^.iPTit,  costSy^  <fec. 

The  CouET.    The  words  of  the  act  of  Parliament  are,  "  That  it 

shall  be  lawful  to  plead  as  many  several  matters,"  <fec.    Now  a  de- 

j[murrer  is  so  far  from  being  a  plea,  that  it  is  an  excuse  for  not  plead- 

«.   !f  ing.    Here  you  plead,  and  at  the  same  time  pray  that  you  may  not 

"^k   J  plead.    The  word  "matter"  im,ports  a  possibility  that  the  other  party 

^  V -^  "i^^J  demur  to  it;  but  there  can  be  no  demurrer  upon  a  demurrer. 

>^X  NThis  was  never  attempted  before.* 


TOMKINS  V.  ASHBT. 
At  Nisi  Pbhts,  oobam  Abbott,  C.  J.,  Januabt  19,  1827. 

[Reported  in  Moody  j-  Malkin,  82.] 

Assumpsit  for  money  deposited  by  the  plaintiff  with  the  defendant. 

The  defence  suggested  was  that  the  money  was  deposited  for  a 
particular  purpose  (the  answering  the  differences  on  some  Mezicaa 
bonds),  and*  applied  to  that  purpose. 

i  Nowlan  v.  Geddes,  1  Eut,  68^;  Lloyd  v.  Williams,  2  M.  &  Sel.  485?W  Ba^y* 
J. ;  Esdaile  v.  Lund,  12  M.  &  W.  eiS^Casey  v,  CleTeland,  7  Port.  444Y  Blmer  v.^ 
MoKenzie,  6  Ala.  61*2^ G«tcMl  v*  Bojd,  44  Me.  482lr^lilEord9LCoiiy.  1  Mass.  406^ 
Olarice  v.  Brown,  6  N.  Hl!|:8#f  Shaw  v.  Butcher,  19  Wend.  222fMantz  v,  Hendlej,  2 
Hen.  ft  Munf .  808,*4jcorrf.  —  Ed^ 

'  Gayle  v.  Smith,  Minor,  Qsf accord.    Conf.  FnmiM  v,  EIUb,  2  Brock.  14.  —  Ed. 
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BECT.  I.]  PEASE  V.   PHELPS.  7 

The  defendant  had  filed  a  bill  in  chancery  against  the  plaintiff, 
alleging,  among  other  things,  the  circumstances  now  relied  on  with 
respect  to  the  Mexican  bonds.  The  plaintiff  had  originally  demurred 
to  this  bill ;  but  the  demurrer  being  overruled,  he  put  in  an  answer, 
pleading  to  that  part  of  the  bill  which  respected  the  Mexican  bonds, 
and  answering  the  remainder  of  the  bill. 

Sedrlett,  for  the  defendant,  pfo^Jose^L  \o  read  the  proceedings  in 
chancery,  as  amounting  to  an  admission  on  the  part  of  the  plaintiff 
of  the  circumstances  respecting  the  Mexican  bonds  as  stated  in  the 
defendant's  bill. 

Abbott,  Ld.  C.  J.,  refused  the  evidence ;  observing  that,  after  a 
demurrer  to  a  bill  in  equity,  if  the  demurrer  were  overruled,  the  party 
might  still  go  on  and  answer ;  and  that,  consequently,  the  demurrei 
was  not  to  be  taken  as  an  absolute  admission  of  the  facts  charged  ,* 
and  that  on  the  same  principle  a  plea  in  equity  cculd  not  be  so,  for 
that  it  amounted  merely  to  a  statement  of  circumstances  to  prove 
that,  supposing  the  facts  charged  to  be  true,  the  defendant  is  nol 
bound  to  answer;  it  could,  therefore,  no  more  amount  to  an  admission 
of  those  facts,  than  a  witness  who  declines  to  answer  a  question  cao 
be  held  to  admit  the  &ct  inquired  into* 

Verdict  for  the  plaintiff."^' 


PEASE  V.  PHELPS. 

SUFBEHB   COTTBT  OF  EbBOBS,  CoNNEGTIOXTT,  JuNB,  1884. 
[RejHfrted  in  10  Connecticut  Repori;  62.] 

This  was  an  action  on  a  promissory  note  made  by  Samuel  Stebbins, 
deceased,  in  these  words :  **  Simsbury,  January  7, 1818.  I  promise  to 
pay  John  Wood  Pease,  when  he  shall  arrive  at  the  age  of  twenty- 
one  years,  the  sum  of  one  thousand  dollars ;  value  received.  Samuel 
Stebbins." 

The  defendant  pleaded  in  bar,  that  Samuel  Stebbins  died  in  Janu- 
ary, 1821,  leaving  his  last  will  and  testament,  whereby  he  appointed 
his  wife,  Ursula  Stebbins,  and  Samuel  S.  Stebbins,  executors  thereof; 
that  the  plaintiff  became  twenty-one  years  of  age  on  the  5th  of  Decem- 
ber, 1827 ;  and  the  plaintiff's  right  and  claim  accrued  after  the  death 
of  said  'Samuel  Stebbins,  viz.,  on  the  5th  of  December,  1827,  and  was 
not  exhibited  to  said  executors,  or  either  of  them,  by  the  plaintiff 
within  twelve  months  after  the  right  of  action  accrued,  and  is  the  same 
for  which  the  suit  is  brought. 

The  plaintiff  replied,  that  on  the  7   day  of  March,  18tl,'andbefs 

^  Auld  V.  Hepbarn,  1  Cranch  C.  C.  122;  b.  p.  166;  Pearce  v.  Provost,  4  Hdost 
467,*acconf.    Conf.  Alexander  v.  Sutlire,  8  Ga.  27W^£d. 
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8  »         A.*«>-Vr^'\PBAaB  V.  PHEU>8.  [chap.  I. 

the  expiration  of  the  time  limited  for  the  exhibition  of  claims  against 

said  estate,  the  plaintiff  caused  said  note  to  be  exhibited  to  said  Ursula^ 

and  tl^e  same  then  was  exhibited  to  and  demanded  of  said  Ursula  as 

ej^ecutrix. 

\      yP^l^^efendant,  in  his  rejoinder,  averred  that  said  claim  was  not  ex- 

V  ^  1>     -^ptnted  to  said  executors,  or  either  of  them,  by  the  plaintiff,  within 

Aj/*    V^twelve  months  after  the  plaintiff  arrived  to  the  age  of  twenty-one 

0^       years ;  and  demurred  to  the  residue  of  the  replication.    The  plaintiff 


^ 


>^^     .^^V^  joined  issue;  and  thus  the  pleadings  terminated.^ 

The  cause  was  tried  on  the  issue  in  fact,  at  Hartford,  September 
term,  1833,  before  Church,  J. 

The  plaintiff  claimed,  and  requested  the  court  to  instruct  the  jury, 
that  upon  the  facts  conceded  on  the  pleadings,  by  the  demurrer,  they 
A  should  find  that  the  note  was  duly  presented  within  one  year  after  the 

^  plaintiff  came  of  age,  and  should,  therefore,  return  a  verdict  for  the 

^  plaintiff    The  court  did  not  so  instruct  the  jury ;  and  the  defendant 

^  obtained  a  verdict.    The  plaintiff  thereupon  moved  for  a  new  trial ; 

V      *  and  the  case  was  reserved  for  the  opinion  of  the  Supreme  Court  of 

^  Errors  upon  the  &cts  stated  on  the  record,  and  on  the  matters  embraced 

by  the  motion. 

Hungerford  and    TFI    V-  Ell9UiOTt\  for  the  pluntifi^  contended 
'     •.  that  due  presentment  was  admitted  by  the  demurrer;  and  no  further 

j      ]*  evidence  was  necessary. 

A     .  Sherman  and   T(mc«y^  for  the  defendant,  contended  that  the  de- 

^    '^  murrer  is  not  evidence  on  the  trial  of  the  issue  to  the  jury.    It  never 

was  intended  as  an  instrument  of  evidence.    When  it  admits  facts,  it 
\  admits  them  for  the  sole  purpose  of  presenting  their  sufficiency  for 

determination. 
1^^^  Chubch,  J.    But  it  was  claimed  by  the  plaintiff  that,  upon  the  facts 

*,  G^  conceded  on  the  pleadings,  by  the  demurrer,  the  court  should  have 

instructed  the  jury  to  find  that  the  note  in  question  was  duly  presented 
i.  within  twelve- TnoBths,.,ai.averred  in  the  replication.  This  claim  of  the 
plaintiff  cannot  be  supporte3>  A  dejnurrer  presents  only  an  issue  in 
law  to  the  court  for  consideration :  the  jury  have  no  concern  with  itj 
and  although  it  is  a  rule  of  pleading  that  a  demurrer  admits  facts  well. 
pleaded,  for  the  sole  purpose  of  detefmmmg  their  legal  sufficiency, 
yet,  as  a  rule  of  evidence,  it  was  never  supposed  that  a  demurrer 
admitted  any  thiug.    Tompkins  v.  Ashby. 

The  other  judges  were  of  the  same  opinion  except  Bissbll,  J.,  who 
was  not  present  when  the  case  was  argued,  and*  therefore  gave  no 
opinion.  NefUi  trial  to  be  graiUed^ 

1  The  statement  of  the  case  and  the  pleadings  have  been  abbreriated.  t^Ed. 
i/'  s  Graj  V.  Finch,  28  Conn.  512t^lexaiider  v,  Satlire,  8  Ga.  27  {senMef;  StixiBon  w 

Gardiner,  88  Me.  94,UccQr(f .  —  Ed. 

^qMj^     }l4^fruX^  r^'^^-^-^    V  .   Kjixyj^  o^n.^^^ 
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raOT«  L]  BCOYIUi  V.  SEELBY. 

SCOVILL  V.  SEELET. 

SUPBBMB   COUBT  OF  EbBOBS,   COKNBCTICIXT,  JuiTB,   it41. 

/ 
'Reported  in  14  Connecticut  Reporte,  288.] 

Tms  was  an  action  of  trespass  qtiare  clatMum  fregiU  The  dedara- 
tion  alleged,  that  on  the  Slst  of  January,  1838,  the  plaintiff  owned 
and  possessed  a  certain  tract  of  land  [describing  it],  and  while  he 
owned  and  possessed  the  same,  at  Stamford,  on  said  31st  day  of  Jan- 
nary,  the  defendant,  with  force  and  arms,  unlawfully  broke  into  and 
upon  said  tract,  and  then  and  there,  with  like  force  and  arms,  did  cut 
down  and  destroy  two  hundred  trees  then  and  there  standing  and  be-- 
longing  to  the  plaintiff  of  the  value  of  fifty  dollars,  with  other  enor« 
mities;  to  the  damage  of  the  plaintiff  the  sum  of  seventy  dollars. 
This  action  was  orimnally  brought  to  the  County  Court,  and  upon  de* 
murrer  to  the  declaration,  it  was,  by  that  court,  adjudged  to  be  insuf* 
ficient ;  and  the  cause  was  thereupon  appealed,  by  the  plaintiff,  to  the 
Superior  Court.  At  the  term  of  the  latter  court,  in  September,  1840, 
the  defendant  moved  that  the  action  be  remanded  to  the  County  Courts 
to  be  proceeded  with  according  to  law,  upon  the  ground  that  jt  was 
not  appealable.  This  motion  was  reserved  for  the  advice  of  this 
court. 

Booth  and  Ferris^  in  support  of  the  motion,  contended  that  this 
was  an  action  to  recover  damages  for  cutting  the  plaintiff's  trees ;  that 
the  title  of  the  land  was  not' in  question,  nor  determined ;  and  conse- 
quently, that  as  .the  demand  does  not  exceed  seventy  dollars,  the 
cause  was  not  appealable,  and  ought  to  be  remanded  to  the  County 
Court. 
^Havaley^  contra,  insisted  that  the  action  was  appealable.  It  was 
Drought  to,  and  tried  by,  the  County  Court,  and  the  title  of  land  was 
drawn  in  question,  being  explicitly  averred  in  the  declaration,  and 
admitted  by  the  demurrer.  Dunton  v.  Mead  ^  disposes  of  the  question 
raised  here.  If  this  action  be  not  appealable,  ejectment  demanding 
no  more  than  seventy  dollars  would  not  be. 

Chitbch,  J.  The  matter  in  demand,  in  this  action,  does  not  exceed 
seventy  dollars;  and,  by  the  general  provision  of  the  statute  con- 
cerning civil  actions,  section  61,  is  not  appealable.  To  make  it  so,  the 
title  of  the  land  must  have  been  drawn  in  question  and  determined ; 
and  this  can  only  appear  to  have  been  done,  either  by  the  pleadings 
in  the  case^  or  by  the  certificate  of  the  County  Court.  There  was  no 
certificate  in  this  case ;  nor  can  it  be  inferred  from  the  record  that  the 

1  6  Conn.  420. 
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10  MILLARD  V,   BALDWIN.  [CHAP.  I. 

title  of  the  land  was  either  drawn  in  qaestion  or  determined.    The 

demurrer  to  the  declaration  placed  nothing  in  question  but  the  legal 

sufficiency  of  the  allegations   contained   in   it;   and  the  judgment 

rendered  upon  it  determined  nothing  regarding  the   title   of  land. 

The  plaintiff,  to  be  sure,  alleged  ownership,  as  well  as  possession^ 

This  b  a  very  common  form  of  declaring,  in  actions  of  trespass;  and  if 

the  reasoning  of  the  plaintiff  be  correct,  title  is  drawn  in  question,  in 

all  cases,  under  such  a  form  of  declaration,  let  the  defence  be  as  it       ;> 

may.    The  demun'er  admitted  the  truth  of  all  the  material  averments,    ^sJJ  ^ '  "  -  '^ 

BO  that  no  matter  of  fact  was  drawn  in  question,  none  was  in  dispute,    ^    r^    ^ 

and  none  was  determined  by  the  judgment.  \ 

If  the  title  to  the  land  was  in  question  in  this  case,  in  the  County 
Court,  it  has  been,  as  between  these  parties,  conclusively  settled,  and 
can  no  more  be  disturbed  in  a  future  action,  under  any  other  form  of 
pleading,  —  a  proposition  to  which  the  plainti^  we  presume,  would 
not  willingly  assent. 

Nothing  was  decided,  by  this  court,  in  the  case  of  Dunton  v.  Mead,^ 
which  conflicts  with  the  opinion  here  expressed. 

We  think  this  cause  was  not  appealable,  and  advise  that  it  be  re* 
manded  to  the  County  Court. 

In  this  opinion  the  other  judges  concurred. 

Cause  not  appeaiUMe^  and  remanded} 


MILLARD  V.  CYRUS  BALDWIN. 
SuPBXMB  Judicial  Coixbt,  Massachusetts,  Septembab  Tbbm,  1855. 

[Reported  in  8  Gray,  484.] 

Action  of  contract,  commenced  at  June  term,  1854,  of  the  Court  of 
Common  Pleas.  The  declaration  alleged  that  the  defendant  and  Cyrus 
Hewitt,  by  agreement  in  writing,  submitted  certain  matters  in  dispute 
between  them,  relating  to  the  late  copartnership  between  Hewitt  and 
Charles  A.  Baldwin,  to  the  arbitration  of  Ralph  Taylor,  William 
Stoddard,  and  Orrin  Cuilis,  their  decision  in  the  premises  to  be  final 
and  binding  upon  the  parties ;  that  the  defendant  bound  himself  to 
Hewitt  to  assume,  so  far  as  Charles  A.  Baldwin  was  concerned,  all 

1  6  CJonn.  ^\%  /  X 

>  HaTens  r.  R.R.  Co.,  28  Conn.  69;  Lamphear  v,  Buckingham,  83  Conn.  287; 
Daniels  r.  Saybrook,  84  Conn.  877^Randel  v.  Ches.  &  DeL  Can.  Co.,  1  H^rringt 
288V^rooke  v.  Widdicombe,  89  Mjl.  886,^State  v.  Peck.  60  Me.  498^sein24e), 
accord;  Hyde  i;.  Moffat,  16  Vt  271^'wttfro.  —  Ed 
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the  debts  and  liabilities  of  said  partnership;  that  there  was  then  due>,^^  < 
from  said  partnership  to  the  plaintiff  a  debt  of  one  hundred  and  T^  : 
twenty-five  dollars,  which  was  submitted  to  said  arbitrators,  and 
which  the  defendant  ^  was,  in  and  by  said  award,  ordered  to  pay  to 
the  plaintiff,  and  is  by  law  bound  to  pay  the  same.  |And  the  plaintiff 
says,  the  defendant  owes  him  one  hundred  and  twenty-five  dollars, 
the  sum  so  awarded  to  him  by  said  arbitrators^^? 

The  defendant  demurred,  on  the  ground  that  the  declaration  did 
not  state  a  legal  cause  of  action  substantially  in  accordance  with  the 
rules  contained  in  statute  1852,  c.  312 ;  and  particularly  assigned  the 
following  cause  of  demurrer :  "'  That  said  plaintiff  is  not  a  party  to 
any  agreement  or  award  between  the  defendant  and  said  Hewitt,  and 
the  plaintiff  cannot  sue  on  any  agreement  or  award  set  forth  in  said 
declaration,  or  in  the  copy  to  said  declaration  annexed.'' 

I.  SumneTf  for  the  defendant. 

Jl  Branning^  for  the  plaintiff 

The  allegation  in  the  last  clause  in  the  declaration,  that  the  de* 
fendant  owes  the  plaintiff  one  hundred  and  twenty-five  dollai*s,  the 
sum  so  awarded  by  said  arbitrators  (the  truth  of  which,  as  of  all 
other  facts  distinctly  stated,  is  admitted  by  the  demurrer),  is  of  itself 
a  sufficient  declaration,  under  the  new  practice  act  (statute  1852,  c 
812),  and  all  that  precedes  may  be  rejected  as  surplusage. 

MsTCALF,  J.    This  demurrer  must  be  sustained^ 

The  last  clause  in  the  declaration  cannot  aid  the  plaintiff;  for  it  is 
not  an  allegation  of  fact,  and  as  such  admitted  by  the  demurrer,  but 
a  mere  statement  of  the  plaintiff's  conclusion  of  law  resulting  fi'om 
the.  facts  already  alleged.    Gould  PL  c.  9,  §  29. 

Declaration  adjicdged  bad,* 

1  See  tttpm,  p.%  note  1. — Ed. 

*  **  A  demurrer  admits  the  truth  of  such  facts  as  are  issuable  and  well  pleaded ; 
but  it  does  not  admit  the  oondusious  which  counsel  may  choose  to  draw  tlierefrom, 
although  they  may  be  stated  in  the  complaint.  It  is  to  the  soundness  of  those  ^on 
elusions,  whether  stated  in  the  complaint  or  not,  that  a  demurrer  is  diracted,  and  to 
which  it  applies  theproper  test"  Branham  v.  Mayer,  &c.  24CaL602j  Mosi  r.  Rid- 
dle, 6  Cranch,  861*fWadsworth  v.  Champion,  1  Root,  89^  State  v.  Sykes,  28  Conn. 
228^  Carter  v.  Anderson,  4  Ga.  519V^Harkins  v,  Edwards,  1  Iowa,  480  frames  t; 
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llobb,  8  Iowa,  199^Stuck8leger  v.  Smith,  2;  Iowa,  286^  Griggs  v,  St  Paul,  9  Minn.  . 

24^Cal.  Tel.  Co.  v.  Patterson,  1  Nev.  167*;  Van  Doren  p.JTjader,  1  Nev.  892f;  Boyce    ,         jf/t^JL  4/^ 
r.  Brown,  7  Barb.  8^HaU  ».  Bartlett,  9  Barb.  801*f  Lienan  »,  Lincohi,  2  Duer,  672»^   .^r^  ^  ^CA^JJh' 

T «r^  ^.  «^        "-'*^"  'ckr.  Naylor,  2  Duer,678VCatlini>.  Glover,       j^ \_     ^^ 

.  44TState  v.  Collins,  6  Wis    Wi^ accord.     /^^^^    fT  A 


Lawrence  v,  Wright,  2  Duer,  674 ;  Schenck 
I  Tex.  162*r  Holman  v.  Criswell,  18  Tex 
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stortW.  dobson. 

SuFRBUB  CouBT,  Tbnn^ssbb,  Dbobmbbb  10, 1878. 

[Reported  in  2  HeiskeU,  29.] 

JS.  Cooper,  ColdtoeUy  and  Warder,  for  plaintiff  in  error. 

James  X.  Scudder,  for  defendants. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  was  action  commenced  by  plaintiff  against  defendants,  in  the 
Circoit  Court  of  Bedford  County,  on  a  promissory  note,  with  a  decla- 
ration in  usual  form,  for  the  sum  of  one  thousand  dollars. 

The  defendants  demurred  to  the  declaration,  craving  oyer  oi  the 
note  in  the  declaration  mentioned,  and  then  stating  causes  of  demurrer. 
The  note,  however,  is  not  set  out  upon  oyer,  or  made  part  of  the  record 
by  bill  of  exceptions.  We  cannot  notice  it,  therefore.  The  profert 
of  the  note  does  not  make  it  part  of  the  record ;  and  the  defendant,  by 
his  demurrer,  has  totally  failed  to  make  it  part  of  the  record ;  so  that 
V  we  cannot  see  that  the  objections  to  the  note  made  in  his  demurrer  are 
well  taken.^ 

The  case  will  be  reversed,  and  remanded  to  the  Circuit  Court  for 
further  proceedings.'  q 

*  See  «upra,  p.  f,  note  1.  —  Ed.      J  I  ./ 

^  Hobson  0.  MacArthur,  8  McL.  2^;  Steamboat  vw^cCraw,  81  Ala.  65v;  Tuolumne 
Water  Co.  ».  Chapman,  8Cal.  89S^Cook  v,  De  lyOuerra,  gA  r^gi   ^x\ 
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,  unapman,  g  uai.  gu^;  uook  v,  hq  ig/t^iiorrn  ^i^^i   vkv  Brennan  v.. 
Ford,  46CaL7jlnfl.  CoTi;.  Lanier,  6  Fla.  llOrhooker  v,  Gallagher,  6  Fla.  851*; 
NorfoUE  r.  People,  43  Dl.  oV^Hust  ».  Conn,  12  Ind.  267?^one8  ».  Bradfojpd,  26  Ind. 
SOSVPoUt  Co.  ».  Hierb,  8J,  Iowa,  861^^  Wells  ».  Jackson  C^  44  N.  H.  6lT Amoiy  v 
McGregor,  12  Johns.  289^Yewell  v.  Bradshaw,  2  Duy.  67^  Harris  v.  Thomas,  1  Hen. 
A  Munf.  ISffFowler  v.  Colton,  1  Finn.  881«Vacoon/.-^Et>. 
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SECTION  n. 

Special  DemurrerB. 

[27  EUx,  Cap,  V,  §  1.] 

FoBASxucH  ftB  ezce88iTe  charges  and  ezpeases,  and  great  delay  and  hinderanoe  oi 
Justioe,  hath  grown  in  actions  and  suits  between  the  subjects  of  this  reahn,  by  reason 
that  upon  some  small  mistaking  or  want  of  form  in  pleading,  judgments  are  often 
reversed  by  writs  of  error,  and  oftentimes^  upon  demurrers  in  law  given  otherwise 
than  the  matter  in  law  and  very  right  of  the  cause  doth  require,  whereby  the  parties 
are  constrained  either  utterly  to  lose  their  right,  or  else,  after  long  time  and  great 
trouble  and  expenses,  to  renew  again  their  suits:  for  remedy  whereof,  be  it  en- 
acted by  the  Queen's  most  excellent  majesty,  the  lords  spiritual  and  temporal,  and 
the  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
That  from  henceforth,  after  demurrer  joined  and  entered  in  any  action  or  suit  in  any 
court  of  record  within  this  realm,  the  judges  shall  proceed  and  give  judgment  accord- 
jng  as  the  very  right  and  cause  of  the  matter  in  law  shall  appear  unto  them^  without 
Regarding  any  imperfection7 defect,  or  want  of  form  in  any  writ,  return,  plaint,  decla- 
ration, or  other  pleading,  process,  or  course  of  proceeding  whatsoever,  except  those 
only  which  the  party  demurring  shall  specially  and  particularly  set  down  and  express 
together  with  his  demurrer;  and  that  no  judgment  to  be  given  shall  be  reversed 
by  any  writ  of  error,  for  any  such  imperfection,  defect,  or  want  of  form  as  is  afore- 
said»  except  such  only  as  is  before  excepted. 


HEARD  V.  BASKERVILE. 
Ih  thb  Common  Pleas,  Michablmas  Tbbm,  1614. 

[Replied  in  Hohart,  232.] 

William  Hbabd  brought  a  replevin  against  Richard  Baskervile; 
the  defendant,  as  bailiff  to  John  Dinham,  Esq.,  cognovit  captionem^  nU      ^  fH 

for  he  spith,  that  long  before,  &c.,  one  Thome  was  seised  of  the  place,  ^^  ^^^^^--rfU 
Ac,  in  fee,  and,  12  E.  II.,  gi'anted  a  rent  of  two  shillings,  with  a  clause  ^^''^^    lV^*rvv 
of  distress,  unto  one  Millington :  and  that  he  died  seised^  aflcr  whose  ~tvi   IbXv-  Kc*^ 
death  the  rent  descended  unto  another  Millington,  as  his  cousin  and     ^^     f^o-vc/O^ 
heir,  without  showing  how  his  cousin ;  and  then  shows,  that  the  latter  -w.J^    c 

HillingtOD,  21  H.  VIIL,  did  grant  unto  one  Dinham,  and  his  heirs,       j/tT  *  *  ^f_ 
the  said  rent  in  exchange,  which  was  executed  on  both  sides :  and     AJjfr^^^  *-^ 
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then  conveys  the  rent  down  by  descent  nnto  Dinham,  in  whose  right, 
&Q, ;  upon  which  connsans  the  plaintiff  demurred  generally. 

And  the  only  question  whereupon  the  court  stood  was,  whether  the 
not  setting  down  of  the  manner  of  cousinage  were  matter  of  sub- 
stance, or  only  of  form,  such  as  by  the  Statute  of  Demurrers,  27  Eliz. 
0.  6,  ought  to  be  particularly  set  down,  or  else  no  advantage  to  be 
taken  of  it. 

This  case,  as  being  of  great  consequence  in  the  rule,  was  argued  by 
the  judges  publicly,  and  adjudged  for  the  defendant^  Warburton  only 
dissenting. 

In  this  case  all  the  parts  of  the  statute  were  considered :  the  title  is 
for  the  furtherance  of  justice ;  that  is,  justice  final  and  definitive,  which 
ends  the  controversy  by  deciding  it,  according  to  the  very  right.  For 
every  several  action  or  suit  hath  a  kind  of  justice  which  may  be  called 
interlocutory,  in  which  a  man  may  fail,  though  his  right  be  good,  as 
for  want  of  form  before  this  statute,  which  bred  much  charge  and  mul- 
tiplicity of  suits,  and  was  also  a  hinderance  of  that  definitive  justice, 
which  this  statute  intends  to  further. 

Now  the  moderation  of  this  statute  is  such,  that  it  doth  not  utterly 
reject  form ;  for  that  were  a  dishonor  to  the  law,  and  to  make  it  in 
effect  no  art ;  ^  but  requires  only  that  it  be  discovered,  and  not  used 
as  a  secret  Bnare  to  entrap.  And  that  discovery  must  not  be  confused 
and  obscure,  but  special ;  therefore  it  is  not  sufficient  to  say,  that  the 
demurrer  is  for  form,  but  he  must  express  what  is  the  point,  and  spe- 
cialty of  form,  that  he  requires.  And  so  is  the  word  and  meaning  of 
the  statute. 

Now,  then,  the  main  question  is,  what  is  matter  and  what  is  fonrii 
within  the  meaning  of  the  law  ?  The  statute  best  expresseth  itself  in 
this,  for  it  divideth  itself  into  two  main  members,  which  are  membra 
dividentia. 

First,  Want  or  imperfection  of  form. 

Second,  The  matter  in  law  or  very  right,  sciL  the  true,  mere,  or 
very  right ;  to  which  must  be  added  that  which  the  statute  adds,  that 
this  right,  according  to  which  judgment  is  to  be  given,  must  appear  to 
the  court  within  the  body  of  the  record. 

iSo  howTwhatsoever  it  is  without  which  the  right  doth  sufficiently 
appear  to  the  court,  it  is  form  within  this  law ;  and  so,  e  converse^ 

I  "  This  is  a  slip  in  form ;  but  it  is  always  the  best  way  to  make  the  party  pay  for 
this  kind  of  slip,  if  advantage  is  taken  of  it  by  special  demurrer.  Infinite  mischief 
has  been  produced  by  the  facility  of  the  courts  in  overlooking  these  errors;  it 
encourages  carelessness,  and  places  ignorance  too  much  upon  a  footing  with  knowl 
edge  amoiTg  those  who  practise  the  drawing  of  pleadings."  Morgan  v.  Sargent,  1  B 
&  P.  69,^r  Eyre,  C.  J.  —  Ed. 
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whatsoever  is  wanting  or  imperfect,  by  reason  whereof  the  right  ^ 

appears  not,  is  not  remedied  as  form  within  this  law. ( 

And  therefore  if  an  executor  or  administrator  bring  an  action  of  N  /Jj/J 
debt,  and  do  not  produce*  his  probate  or  administration,  it  is  not  I  ~    ^Ojjj-^ 
holpen.  l?^^ 


^Lcc 


Mt€A. 


So  if  a  man  plead  a  conveyance  of  a  rent,  or  the  like,  that  cannot  »  j     » - 

pass  without  deed;  without  producing  the  deed  in  plea,  it  is  not    \^^_^ 
holpen ;  for  it  is  not  enough  for  the  party  to  say  that  he  is  executor,  \J^  ^^ 
or  that  rent  was  granted  to  him ;  but  the  court  must  see  and  adjudge 
of  it,  or  else  the  right  appears  not,  and  the  adverse  party  may  cause 
the  deed  to  be  enrolled,  which  makes  it  a  part  of  the  plea,  whereupon 
the  court  shall  judge  whether  it  maintain  the  plea  or  not. 


7 


So  If  the  means  be  wanting  whereby  the  right  should  be  made  to 
appear,  it  is  uncurable ;  as  if  a  man  bring  an  action  of  debt  upon  an 
obligation,  and  produce  it,  but  say  it  may  be  made  beyond  sea,  or  in  ^*^/ 
o  place,  a  general  demurrer  serves.    And  for  the  same  reason  two 
^affirmatives  without  a  traverse  is  not  holpen,  because  it  admits  no 
j9  trial,  without  which  the  court  cannot  see  the  right. 
^     If  a  man  bring  an  action  upon  an  obligation  to  perform  an  award, 
the  defendant  pleads  no  award  made,  the  plaintiff  replies  and  shows 
the  award;  now  here  is  a  full  issue,  a  negative  and  an  affirmative. 
Yet  if  the  plaintiff  doth  not  also  assign  the  breach,  the  defendant  may 
demur  generally,  yet  that  breach  was  not  traversable,  but  the  plea  as 
between  the  parties  hath  an  issue  before.    An^this  is  but  an  excres- 
cence or  surplusage.    Bat  yet  because  it  doth^ppear  to  the  court  that 
he  had  right  or  cause  of  action  without  it,  it  is  matter,  and  not  form, 
to  set  it  forth  for  information  of  the  court.    And  this  is  a  case  of  some 
ingularity  upon  this  statute. 

But  now  to  the  case  in  question,  the  descent  to  Millington,  as 
cousin  and  heir,  is  the  substance  and  body  of  the  plea.  And  the  rest 
which  is  required  under,  viz.,  is  but  a  specification  and  explication  of 
the  same  thing  by  manner  how  it  is,  which  is  not  the  point  issuable, 
but  the  general  descent  as  it  is  ruled  in  the  case  of  challenge  for  cout 
inage.  14  Eliz.  Dyer,  319 ;  9  E.  IV.  3 ;  19  H.  VIII.  7.  And  note 
that  this  is  matter  of  fact  to  be  tried  by  jury,  whether  it  were  pleaded 
generally  or  specially.  So  it  is  not  like  the  cases  of  not  showing 
deeds,  or  the  like,  whereof  we  speak  before,  whereupon  the  court  is  to 
judge. 

Note  Wimbish  and  Talbois'  Case.*  Wimbish  and  his  wife  plead, 
tUat  she  was  the  person  to  whom  the  interest  of  the  land  did  be* 
long,  after  Elizabeth  Talboys;  and  the  opinion  of  the  court  was 
equal,  whether  that  were  well  or  not;  yet  that  was  at' the  common 
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law  before  this  statute,  bat  indeed  the  plea  followed  the  words  of  the 
Btatnte,  11  H.  YIL,  which  were  in  the  general;  whereupon  they  re* 
plied,  that  maintained  the  plea,  and  that  was  less  certain  than  this,  for 
she  might  be  next  either  by  descent  or  purchase,  or  by  reversion  or 
rem* 

Now  where  it  was  objected  by  Warbnrtony  that  if  the  pedigree  had  ^^^  ^  j 
been  set  down,  the  plaintiff  might  have  pleaded  a  release  of  any  of    Jri^mZlf 

those  ancestors,  or  pleaded  bastardy  in  any  of  them,  it  was  answered,     6 ^ 

that  the  traverse  of  the  descent  of  the  rent  to  Miliinigion  must  have 
been  the  issue  in  both^ases,  and  would  have  served,  and  so  will^ 
though  the  pedigree  be  not  set  down. 

Note,  that  as  a  demurrer  at  the  common  law  did  confess  all  matters  I 
formally  pleaded,  so  now,  by  the  statute^  a  general  demurrer  doth  con«  1^-^  -^    - 
fess  all  matters  pleaded,  though  nnformaily,  according  to  the  forma  \  \ify^^^ 
meant  by  this  law;  for  such  forms  are  now  not  material,  not  beinff  i 
expressed  in  the  demurrer.^ 


KING  V.  ROTHAM. 
In  the  Common  Pleas,  Trinity  Tbbm,  1672. 

[Reported  in  Freeman,  88.] 

Thb  plaintiff  declares,  that  the  defendant  distrained  his  horse,  &c., 
and  he  replevied,  and  the  defendant  distrained  his  cattle  again  in  the 
same  place  eStdem  oecaaione. 

The  defendant  says  he  did  distrain  his  cattle  alid  occasione^  absque 
hoc,  that  he  did  take  again  in  the  same  place  eddem  occaeione  qud 
priua.  The  plaintiff  demurs,  because  the  plea  of  the  defendant  is 
multiplex^  repugnansy  etc 

Wilmot  pro  quer^.  1.  This  amounts  but  to  the  general  issue ;  for 
the  general  issue  is  quod  non  cepit  averia  prout  prcedictus  qt^erena 
veretts  earn  querxtur.  It  was  answered  per  Cur^  that  he  could  not 
take  advantage  of  that  but  upon  a  special  demurrer,  and  this  was 
general.* 

Vaughan,  C.  J.,  said,  In  actions  that  are  very  rare,  the  court  will 
allow  of  a  special  plea  that  amounts  but  to  a  general  issue ;  for  it  is  not 
contrary  to  law  that  a  man  should  plead  the  special  matter,  for  he  may 
as  well  plead  it  as  give  it  in  evidence ;  but  it  is  a  thing  that  the  judges 
in  discretion  will  not  allow  o^  to  avoid  prolixity  of  pleading ;  and  is 

^  See  Zouch  v.  Bamfleld,  1  And.  168^8.  o.  1  Leon.  80 ;  Slade  9.  Drake,  Hoh. 
801Y  Bassars  Case,  Sav.ST.— Ed^  /,         .    •  J 

*  See  wpray  p.  6,  note  1.  — £o. 
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but  matter  of  form,  and  therefore  no  advantage  shall  be  taken  of  it 
upon  a  general  demorrer.  The  defendant  paid  40^.  costs,  and  had 
liberty  to  mend  his  plea.^ 


ANONYMOUS. 
Note  pbb  Holt,  C.  J.,  1703.  p( 

[Rqaorted  in  8  SaUedd,  122.] 


rr 


1 


,     ...^        OLT,  C.  J.   There  were  special  demnrrers  at  common  law,  but       <J 

^- jM^they  were  never  necessary  but  in  cases  of  duplicity,  and  therefore  they    >l 
y  ^  ^     c  were  seldom  practised ;  for  as  the  law  was  then  taken  to  be  upon  ^  <p^_^'%T 

^l^t^^-^  --*•    ^^~special  demurrer,  the  party  could  take  advantage  of  no  other  defect  in    (i£l-j^      ^  J^ 
(2^^B>-^^igky^v  I     the  pleading,  but  to  that  which  was  specially  assigned  for  cause  of  his     CJtk*^     ' 
^        _  r         demurring. 

/Ucjt^    c«#  But  upon  a  general  demurrer  he  might  take  advantage   of  all 

manner  of  defects,  that  of  duplicity  only  excepted ;  and  there  was  no 
inconvenience  in  such  practice,  for  the  pleadings  being  at  bar  miia  voce^ 
and  the  exceptions  taken  ore  tenus,  the  causes  of  demurrer  were  as  well 
known  upon  a  general  demurrer  as  upon  a  special  one ;  therefore,  ailer 
the  Reformation,  when  the  practice  of  pleading  at  bar  altered,  the  use 
of  general  demurrers  still  continued,  and  thereby  this  public  incon- 
veniency  followed,  that  the  parties  went  on  to  argue  a  general  demurrer, 
not  knowing  what  they  were  to  argue,  and  this  was  the  occasion  of 
making  the  statute  27  Eliz.,  by  which  it  is  enacted,  that  the  causes  of 
demurrer  should  be  known  in  all  cases,  and  this  was  restorative  of  the 
common  law. 


14  Ann.  Cap.  XVI.  §  l.] 

For  the  amendment  of  the  law  in  seyeral  particulars,  and  for  the  easier,  speedier, 
and  better  advancement  of  jostice,  bo  it  enacted  bj  the  Queen's  most  excellent  maj- 
esty, hy  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  tlie  same. 
That  from  and  after  the  first  day  of  Trinity  term,  which  shall  be  in  tiie  year  of  our 

1  Saunders  v.  Crawley^  1  Roll.  R.  112?;  Bolton  v.  Bishop,  2  H.  Bl.  200 ;  Cliildress 
p.  Emory,  a^Wheat.  671*f  Christmas  v.  Russell,  6  Wall.  'iOQlj^Martin  v.  Iron^Vorks, 
85  Ga.  820^Tucker  CjRandall,  2  Mass.  283Tl>ole  v.  Weeks,  4  ^lass.  431';  Snyder 
V.  CrovJ2  Johns.  428*fl)aTi8on  v.  Mull,  1  Hay.  (N.  Car.)  86^Comm.  v.  R.R.,  68 
Pa.  Q^f^ccrd.  —  Ed. 
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Lord  one  thousand  seren  hundred  and  six,  where  any  demurrer  shall  he  joined,  and 
entered  in  any  action  or  sait  in  any  court  of  record  within  this  realm,  the  judges 
shall  proceed  and  gjye  judgment,  according  as  the  yery  riyht  of  the  cause  and  mat- 
ter in  law  shall  appear  unto  them,  without  regarding  any  imperfection,  omission,  or 
jefect  in  any  writ,  return,  plaint,  declaration,  or  other  pleading,  process,  or  course  of 
proceeding  whatsoever,  except  those  only  which  the  party  demurring  shall  specially 
and  paracuiariy  set  down  and  express,  together  with  his  demurrer,  as  causes  of  the 
same,  notwithstanding  that  such  imperfection,  omission,  or  defect  might  have  hereto- 
fore Seen  Wlggn  to  bfe  matter  ot  substance,  and  not  aided  by  the  statute  made  in  the 
tw^Bty-BflVenth  year  oi  v^ueen  Elizabeth,  intituled,  *'  An  Act  for  the  furtherance  of 
justice  m  case  of  demurrer  and  pleadings,"  so  as  sufficient  matter  appear  in  the  said, 
pleadings,  upon  which  the  court  may  give  judgment  according  to  the  very  right  of 
jhe  cause  ;  and  therefore  ^rom  and  after  the  said  first  day  of  Trinity  term,  no  advan- 
tage or  exception  shall  be  taken  of  or  for  an  immaterial  traverae ;  or  of  or  for  the 
default  of  entering  pledges  upon  any  bill  or  declaration ;  or  of  or  for  the  default  of 
alleging  the  bringing  into  court  anv  bond^  bill,  indenture,  or  other  deed  whatsoever 
mentioned  in  the  declaration  or  other  pleadinp  i  or  of  or  for  the  default  of  alleging  of 
the  bringing  into  court  letters  testamentary,  or  letters  of  administration ;  or  of  or  for 
the  omission  of  Fi  e<  Armis  et  contra  pacem,  or  either  of  them ;  or  of  or  for  the  want  of 
averment  of  Hoc  paratus  est  verificaret  or  Hoc  paratus  ett  verifioare  ver  Recacdum ;  or  of 
or  for  not  alleging  prout  patet  per  Recordum,  but  the  court  shall  give  judgment  accord- 
ing to  the  very  right  of  the  cause,  aa  aforesaid,  without  regarding  any  such  imper- 
fections, omissions,  and  defects,  or  any  other  matter  of  like  nature,  except  the  same 
•hall  be  specially  and  particularly  set  down  and  shown  for  cause  of  demurrer.^ 


116  S- 16  Vict.  Cap.  LXXVI.  §§  60-62.] 

Either  par^  may  object  by  demurrer  to  the  pleading  of  the  opposite  party,  on 
the  ground  that  such  pleading  does  not  set  forth  sufficient  ground  of  action,  defence,  or 
reply,  as  the  case  may  be ;  and  where  issue  is  joined  on  such  demurrer,  the  court 
shall  proceed  and  give  judgment  according  as  the  very  right  of  the  cause  and  matter 

law  shall  appear  unto  them,  without  regarding  any  imperfection,  omission,  defect 

or  lack  of  form ;  and  no  judgment  shall  be  arrested,  stayed,  or  reversed  for  any 
such  imperfection,  omission,  defect  in  or  lack  of  form. 

No  pleading  shall  be  deemed  insufficient  for  any  defect  which  could  heretofore  only 
be  objected  to  by  special  demurrer. 

If  any  pleading  be  so  framed  as  to  pr^udice,  embarrass,  or  delay  the  fair  trial  of 
the  action,  the  opposite  party  may  apply  to  the  court  or  a  judge  to  strike  out  or 
amend  such  pleading,  and  the  court  or  any  judge  shall  make  such  order  respecting 
the  same,  and  also  respecting  the  costs  of  the  application,  as  such  court  or  judge  shall 
see  fit 

^  See  Fowdick  v.  Lyon,  11  East,  666.— Ed. 
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STATE  OF  MAINE  v.  PECK  and  Othebs. 
SuPKEiCB  Judicial  Coubt,  Maine,  1872. 

[Rqwrted  in  60  Maine  Reports,  498.] 

On  exceptions.  Debt  on  the  official  bond  of  Benjamin  D.  Peck, 
treasurer  of  the  State  of  Maine,  dated  Jan.  28,  1858.  Writ  dated 
March  23, 1861. 

At  the  April  term,  1868,  the  defendants  pleaded  full  performance  of 
the  covenants  and  condition  of  the  bond.  To  which  the  plaintiff 
replied,  that  the  principal  defendant  was  treasurer  of  the  State  from 
Jan.  13, 1858,  to  Feb.  4, 1859,  and  that  on  Jan.  14, 1858,  and  divers 
other  days  and  times  between  that  day  and  Feb.  4,  1859,  the  said 
Peck,  as  said  treasurer,  received  divers  sums,  amounting  to  $39,231.19, 
belonging  to  the  State  of  Maine,  and  hath  not  accounted  for  any  part 
of  it.  To  this  replication  the  defendants  filed  a  special  demurrer, 
which  was  pined. 

(The  pleadings  may  be  found  58  Maine,  123.) 

May  30, 1871,  the  certificate  of  the  decision  of  the  law  court  was 
received  by  the  clerk  overruling  the  demurrer  and  adjudging  the  repli" 
cation  yood.  On  the  13th  day  of  the  succeeding  October  term, 
1871,  the  defendants  moved  for  leave  to  withdraw  the  demurrer  with* 
out  the  consent  of  the  plaintiff  and  plead  to  the  issue,  tendering  there-. 
with  a  rejoinder  alleging,  substantially,  that  Peck  did  account  for  and 
pay  to  the  plaintiff  the  said  sums  of  money  by  the  replication  alleged 
not  to  have  been  paid,  and  tendered  an  issue  to  the  country.  But 
the  presiding  judge  "overruled  the  motion  and  declined  to  receive  the 
rejoinder,  and  ordered  judgment  to  be  entered  for  the  plaintiff  for_ 
1150,000,  the  penalty  of  the  bond.^ 

T.  £.  Heed,  attorney-general,  for  the  State. 

jr.  it  M  M.  Handy  for  the  defendants. 

The  defendants  had  a  right  to  rejoin. 

Not  proper  to  enter  a  final  judgment  for  the  plainti^  upon  over- 
ruling a  special  demurrer  to  a  replication. 

A  special  demurrer  does  not  admit  the  truth  of  all  facts  well 
pleaded,  as  is  the  case  with  general  demurrer. 

Even  general  demurrer  does  not  admit  damages, —  an  averment 
that  defendant  owes  plaintiff  a  stated  sum  as  damages.  Millard  v. 
Baldwin. 

Nothing  in  R.  S.  c.  82,  §  19,  deprives  defendants  of  right  to  rejoin  ,* 

^  See  supra,  p.  5,  note  1.  —  Ed. 
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but  only  declares  that  a  demurrer  once  filed  shall  be  ruled  upon,  unless 
withdrawn  by  consent  before  ruling. 

Dakfobth,  J.  This  case  has  once  been  before  the  law  court  upon 
a  special  demurr^  to  the  plaintiff's  replication.    58  Maine,  123. 

The  demurrer  was  overruled,  the  replication  held  good,  and  the 
case  sent  back  for  final  judgment,  unless  the  defendants  were  per- 
mitted to  withdraw  their  demurrer  and  plead  anew  under  the  pro- 
visions of  the  R.  S.  c.  82,  §  19.  At  the  term  subsequent  to  the 
announcement  of  the  decision,  the  defendants'  counsel  moved  for 
leave  to  withdraw  said  demuiTer,  without  the  consent  of  the  plaintiff 
and  without  complying  with  the  provisions  of  the  statute,  and  to 
plead  to  the  issue.  This  motion  was  denied  and  judgment  ordered 
for  the  plaintifi;  To  this  the  defendants  except,  and  now  claim  the 
allowance  of  the  motion  as  of  right.  If  the  judgment  upon  the 
issue,  as  made  up,  should  have  been  respondeat  ouster^  the  defendants 
are  right  in  their  claim,  otherwise  not. 

Previous  to  the  several  acts  embodied  in  the  revision  above  cited, 
on  a  general  demurrer,  final  judgment  would  have  been  ordered  by 
the  law  court,  and  entered  as  of  the  preceding,  instead  of  at  the  fol- 
lowing term.  The  demurrer  was  not  to  a  plea  in  abatement,  but  to  a 
replication,  which  presented  the  full  merits  of  the  case.  The  party 
had  his  option  to  plead  or  demur.  By  electing  the  latter,  "•  he  shall 
be  taken  to  admit  that  he  has  no  ground  for  denial  or  traverse."  ^ 

The  result  of  this  principle  is  the  well-established  rule,  "  that  a  de- 
murrer admits  all  such  matters  of  fact  as  are  sufficiently  pleaded."  It 
must  be  conceded  that  the  replication  contains  all  the  facts  necessary 
to  maintain  the  plaintiff's  case,  and  the  court  have  decided  that  it  is 
sufficient  in  form.  Hence  a  final  judgment  must  necessarily  follow. 
The  authorities  are  to  the  same  effect.  Stephen,  in  his  work  on 
pleading,  treating  of  judgments  for  the  plaintifi^  says,  on  pages  104, 
105 :  "  If  it  be  an  issue  in  law,  arising  on  a  dilatory  plea,  the  judgment 
is  only,  that  the  defendant  answer  over.  .  .  .  Upon  all  other  issues  in 
law,  and  in  general  all  issues  of  fact,  the  judgment  is,  that  the  plain- 
tiff recover."  Also  in  note  on  page  144 :  "  On  demurrer  to  any  plead- 
ings which  go  to  the  action,  the  judgment  for  either  party  is  the  same 
as  it  would  have  been  on  an  issue  of  fact,  joined  upon  the  same  plead- 
ing and  found  in  favor  of  the  same  party."  Clearwater  v,  Meredith ;  * 
McKeen  v.  Parker ;  •  McAllister  v.  Clark ;  *  and  in  Parlin  v.  Macomber,* 
Washington  v.  Eames,®  final  judgment  was  ordered  by  the  law  court. 
But  without  denying  the  correctness  of  these  principles  when  applied 
to  a  general  demurrer,  it  is  contended  that  they  are  not  applicable  to 

I  Stephen  on  PL  143.  «  1  Wallace,  25,  48.^  »  51  Maine,  889: 

*  88  Conn.  258^^  »  6  Maine,  418.1/  •  6  Allen  417>^ 
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a  special  one,  and  it  is  said  that  none  of  the  authorities  so  lay  down 
the  law.    While  this  may  he  true,  it  is  also  true  that  in  Parlin  v, 
Macomher,  above  cited,  the  court  applied  the  law  to  a  special  demur- 
rer, and  also  in  Washington  v.  Eames,  though  in  Massachusetts,  under 
I  /  ^   their  practice  act,  all  demurrers  must  be  special.    No  authority  has 
r  ^    been  cited,  or  fallen  under  noticei,  in  which  any  distinction  between 
^  N^  the  two  kinds  of  demurrer,  in  respect  to  the  judgment  has  been  alluded 
to,  which,  to  say  the  least,  is  a  little  singular,  if  any  such  difference 
exists. 

Nor  are  we  able  to  perceive  any  such  distinction  from  the  principles 
involved. 

Every  special  demurrer  includes  a  general  one,  for  under  the  former 

Q   ^  the  party  may,  on  the  argument,  not  only  take  advantage  of  the 

faults  which  his  demurrer  specifies,  but,  also,  of  all  such  objections  in 

\f    substance,  as  regarding  the  very  right  of  the  cause,  as  the  law  does 

I    not  require  to  be  particularly  set  down."  ^    In  the  one  just  as  much  as 

^    in  the  other  the  party  has  his  option  to  plead  or  demur,  and  must  be 

equally  bound  by  his  election.    But  one  answer,  unless  by  leave  of 

court,  can  be  made  to  the  plea,  and  if  that  is  overruled,  it  must  stand 

as  true.    A  special  demurrer  raises  a  question  of  law  just  as  much  as 

a  general  one,  and  there  is  no  exception  to  the  rule  as  laid  down,  that 

where  there  is  an  issue  of  law  upon  a  plea  "  which  goes  to  the  action  " 

the  judgment  will  be  final. 

To  these  principles  of  law  the  statute  adds  its  mandate.     R.  b. 
c.  82,  §  19.    The  statute  gives  the  parties  some  rights  which  did  not 
.  ,  ^  previously  exist,  and,  for  the  purpose  of  enabling  them  to  secure  those 

\^  .T  ^  rights,  the  action  is  to  stand  upon  the  docket  until  the  term  following 
the  certificate  of  decision.  But  these  rights  must  be  asserted  within 
the  time  and  in  the  manner  specified,  otherwise  they  are  waived,  and 
the  case  ended.  No  distinction  is  made  between  a  special  and  general 
demurrer,  but  the  word  used  comprehends  both.  In  this  case  the^ 
new  pleadings  were  not  filed  on  the  second  dav  of  the  term,  nor  do_ 
die  costs  appear  to  have  been  paid.  Hence,  in  accordance  with  the 
statute,  judgment  must  be  entered. 

Applston,  O.  J.;  tJuxxiNO,  Walton,  and  Dickebson,  JJ,  coni 
cnrred.    Taplet  did  not  concur.* 


I  Stephen  on  PL  141, 142;  Bouvier's  Law  Diet,  "Demurrer."  / 

'  Martin  v.  Iron  Works,  85  Ga.  82C^  Brown  ».  Jones,  10  G.  &  J.  884,'accorrf, 
See  to  same  effect,  Boyce  v.  Whitaker,  Doug.  9^  Darling  r.  Guraej,  2  Dowl.  101 
Andnia  v.  Waring,  20  Johni.  ISa^Stonej  v.  McNeile,  1  McC.  86^^  Ed. 
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SECTION  IIL 
Effect  of  Demurrer  in  opening  the  Record. 

RIGEWAY'S  CASK 
In  thb  Quben'8  Bench,  Easteb  Team,  1594 

[Reported  in  8  Reportt,  52  a;  g.  o.  Poph.  41.] 

In  debt  by  William  Grils,  agaiost  Thomas  Rigeway,  late  sheriff  of 
Devon,  for  £309  6«.  8(2^  which  he  had  recovered  in  the  same  court  in 
trespass  for  taking  his  goods,  against  John  Chawner,  al%(M  Chaandeler, 
and  that  the  body  of  Chawner  was  taken  in  execution  20  April,  33 
Ellz.,  by  the  defendant,  then  sheriff,  at  Stoke  Cannon  in  the  said 
county ;  and  aflerwards  the  defendant,  10  December,  34  Eliz.,  then 
sheriff  of  the  same  county,  suffered  him  to  escape  in  JParochia  S. 
MarioB  de  Arcubus  in  warda  de  Cheape^  London^  et  ad  largimi  quo 
voluit  ire  permisit^  etc.  The  defendant  pleaded  and  confessed  that 
Chawner  was  taken  in  execution  the  said  20th  of  April,  33  Eliz.,  and 
so  continued  in  his  custody  till  the  ei^th  day  of  December  following ; 
at  which  day,  at  Stoke  Cannon  aforesaid,  h^  brok&/€he  prison,  et  a 
cuatodia  ipsue  Th.  JRigeway  coziira  '^olui^M^  ipeyas  2%.  ej^(LsitMuper 
quoprced*  Thomas  adt'majeJ^^ 
harmemy  et  in  recenti  ime3ktiot!j(jlf^8iu8,^ima 
prcB^  Thomas  Rigeway  11  j^jf^Decemliftunc  pa^cime  sequent  apud 
Stoke  Cannon  prced^  ratiom  et  virtute  execumtiis  prcsd^  et  prioris 
captionis  et  executioms  pr€Bdict\  cepit  et  arrestavit  proed^  Johannem^ 
etc*  The  plaintiff,  by  way  of  repl^g^n,  by  protestation  that  the 
defim^^t  did  not  make  fresh  suit,  for  plea  said,  quod  post  evasionem 
prcBd^  et  antequam  prced^  Johanf^eMJhawner  recaptus  fuit^  idem 
Johannes  per  totum  unum  diem^^uf^cf^  noctem^  viz.  apud  London  in 
parochia  et  warda  prmfyf^k^^^S^ra  visum  ipsius  ThomcBy  etc.  And 
thereupon  the  defendant  dia  demur  in  law.^ 

It  was  resolved  that  the  bar  was  insufficient,  for  the  plaintiff  hath 
declared  of  an  escape  in  London,  and  the  defendant  justifieth  the 
retaking  of  him  at  Stoke  Cannon,  and  so  the  escape  at  London  is  not 
answered;  bjjj  fbrasmuoh  as  the  plaintiff  not  denying  the  fresh  sui 


1  See  supra,  p.  6,  note  1. — Eo. 
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piggot'b  case. 


but  by  protestation  hath  only  relied  upon  that  matter,  that  the  pris- 

A       J  0         oner  was  out  of  his  sight,  the  court  will  not  intend  other  matter  to 

5c<  ^v^^«^  X "maintain  his  acti<^p  t|^^Ti  ha  himself  hath  showed;   and  qow  on  the 

!^^>#4    ^  ^>^*  whole  record^it  doth  not  appear  to  the  court  that  the  plaintiff  hath 

^;;^i^.•^.  OjJLtu  cause  of  action,  wherefore  the  plaintiff  perceiving  the  opinion  of  the 

JlxA^CAAA^/iitt^^^^  ^^^  discontinue  his  suit ;  but  it  was  agreed  that  if  the  plaintiff 


7 


had  demurred  upon  the  bar,  he  should  have  had  judgment.^ 


PIGGOT'S  CASE. 
In  thb  Common  Plbas,  Hilaby  Tebm,  1598. 

[R^fHfrted  in  5  Reports,  29  a.] 


PiGGOT,  administrator  of  Longfield,  durante  minors  cetate  of  A. 
Longfield,  brought  an  action  of  debt  in  the  Common  Pleas  on  a  bond 
inst  Gascoiyne  and  Furthee;  and  averred  that  A.  Longfield  was 
within  the  age  of  twenty-one  years ;  to  which  the  defendants  pleaded  an 
insufficient  bar ;  on  which  the  plaintiff  demurred.  And  forasmuch  as 
*  the  bar  was  insufficient,  now  the  question  was  whether  the  declai*ation 
was  good  or  not.  And  the  doubt  was,  when  administration  is  granted 
durante  minore  CBtate^  how  long  it  should  endure,  scil^  to  the  age  of 
twenty-one  years,  or  to  what  age  it  should  continue.  And  thereupon 
the  court  conferred  with  sundry  doctors  of  the  civil  law  openly  in 
court.  And  it  was  held  by  them  that  administration  durante  minore 
estate  should  c^ase  at  the  age  of  seventeen  years ;  and  if  such  admin- 
istration be  committed,  the  executor  being  of  the  age  of  seventeen 
years  is  void :  and  for  this  cause  it  was  adjudged  by  the  court  that 
the  declaration  was  insufficient ;  for  perhaps  the  executor  was  of  the 
age  of  seventeen  or  eighteen,  <fcc.,  and  within  the  age  of  twenty-one 
years,  as  the  pUintifl^hath  averred;  and  yet  the  plaintiff's  adminis- 


]>Uintif 
jtCTinii] 


tration  was  determmed ;  for  which  cause  it  was  awarded  that  the 
plaintiff  should  take  nothing  by  his  bill.^ 

1  Burgess'  Case,  Hoby  14 ;  Johnson  v.  Norway,  Winch,  87  {aemlde) ;  Hamond  v, 
Dod,  Cro.  Car.  6  {sembl^f;  Cutler  v.  Southern,  1  Lev.  196  (sem6^)^  Perkins  v.  Perkins, 
Hob.  128;  Zonch  v.  Bamfort,  Godb.  188;  Tingling  v.  Hoppe,  9  Gill,  818;  U.  S.  v. 
Arthur,  8  Oranch,  267 ;  Eeaj  v.  Goodwin,  1ft  Mass.  1  (sernble) ;  Andrus  v.  Waring, 
30  Johns.  168,  accord;  Bamfleld  v.  Bamfield,  1  Sid.  886  (aemble),  contra.  —  Ed. 

*  Foster  v.  Jackson,  Hob.  66 ;  Duppa  v.  Mayo,  1  Saund.  286  (6) ;  Sykes  v.  Lewis, 
17  Ala.  261 ;  Burke  v.  Stilwell,  28  Ark.  294 ;  McKeon  v.  Lane,  1  Hall,  819 ;  Ward  o. 
Sackrider,  8  Cai.  B.  262  {sernble) ;  U.  S.  v.  White,  2  Hill,  69  {semUe),  accord, —^'Ed. 


*, 


24  AMON  ^MOUS.  [CHAF.  I. 

HASTROP  V.  HASTINGS. 
In  the  King's  Bench,  Easteb  Team,  1692. 

[Reported  in  1  Salkeld,  212.] 

In  an  action  upon  the  case  for  beer  and  wages,  the  defendant  pleaded 

in  abatement,  et  pet  jtcdicium  de  biUa,  et  quod  biMa  prcedict  cassetur  ;  . 

for  uncertainty  in  the  declaration  upon  demurrer,  the  defendant's  oonn-  Of^  ^'^*jl§ 

sel  insisted  upon  many  faults  in  the  declaration.     -©  per  Our.    The  irj*^*XrCi*^ 
defendant  shall  not  take  advantage  of  mistakes  in  the  declaration  upon, 

a  plea  in  abatement ;  but  if  he  would  do  that,  he  must  demur  to  the  ^ 

declaration,  per  quod  a  respondeat  ouster  was  awarded.^  ^ 

6 


ANONYMOUS.  f 

In  the  Common  Pleas,  Hilaby  Teem,  1763. 

> 

[Reported  in  2  WiUon,  160.] 

Debt  on  a  bond  with  condition  for  the  payment  of  a  certain  sum  of 
yionev  on  a  certain  day ;  defendant  pleads  payment  before  the  day ; 
plaJn^Treplies  that  the  defendant  did  not  pay  before  the  day,  et  de 
hoc  ponit  se  super  patriam/  defendant  demurs,  and  plaintiff  joins  in 
demurrer., 

Nares,  Serjt.,  for  the  defendant,  admitted  that  the  plea  at  first 
was  bad,  but  insisted  the  plaintiff  had  made  it  good  by  replying  and 
tendering  issue  upon  it,  or  that,  if  the  issue  was  immaterial,  there 
ought  to  be  a  repleader. 

JTevsitty  Serjt.,  contra.  This  is  a  case  where  defendant  has  not 
joined  issue  to  the  country,  but  has  put  himself  upon  the  judgment 
of  the  court ;  and  though  the  replication  be  bad,  yet  whenever  the 
case  is  upon  a  demurrer,  the  court  looks  for  the  first  faulty  which  is  in 
the  plea  here;  and  therefore  judgment  ought  to  be  for  the  plain- 
tiff; and  of  that  opinion  was  the  court,  and  gave  judgment  for  the 
plaintiff.^ 

^  Peter  v.  Pilkington,  Garth.  171 ;  Chambers  o.  Gamt,  1  Show.  91 ;  Bonham's 
Case,  8  Bep.  120 ;  Belayse  v.  Hester,  8  Lutw.  606 ;  Bully  thorp  o.  Toraer,  Willes,  476 ; 
Rogers  v.  Sn^ley,  2  Port.  249 ;  Crawford  v.  Slade,  9  Afai.  887 ;  Knott  v.  Clements,  18 
Ark.  885 ;  Ryan  v.  May,  14  111.  491 ;  Price  v.  R.R.,  18  Ind.  187;  Dean  v,  Bpyd,  9 
Dana,  171 ;  Clifford  i;.  Coney,  1  Mass.  600;  Shaw  v.  Dutcher,  19  Wend.  2l9Yaccord; 
Powys  V.  Williams,  3  Lutw.  514  ;  Evans  v.  Stevens,  4  T.  R.  224,  contra,  —  Ed. 

>  Tresham's  Case,  9  Rep.  1106;  Bonham's  Case,  8  Rep.  1206;  Tumor's  Case, 
8  Rep.  138  6 ;  Palmer  v.  Stone,  2  Wils.  96 ;  Alexander  u.  Porter,  Litt  841 ;  Marshall  v. 
Freake,  Palm.  287 ;  NicholBon  t;.  Simpson,  1  Stra.  297 ;  Woodward  t;.  Robinson,  1  Str» 
802  ;  Lockwood  v.  Nash,  18  C.  B.  586 ;  Spencer  v.  Southwick,  11  Johns.  678 ;  Mer 
cem  17.  Smith,  2  Hill,  210 ;  Frost  v.  Hammett,  11  Pick.  75  accord.  —  Ed. 
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§BOr.  m.J  TIPPET   V.  MAT.  25 

TIPPET  AND  Othees  v.  may  and  Two   Otheb8. 
In  the  Common  Pleas,  Apbil  30, 1799. 

[Reported  in  1  Bosanquet  ^  Puller,  411.] 

Declaeation  in  assumpsit  against  three.  Two  of  the  defendants 
pleaded  a  debt  of  record  by  way  of  set-off^  without  taking  any  notice 
of  the  third.  The  plaintiffs  replied  nul  tid  record^  and  gave  a  day  to 
produce  the  record  to  the  two  defendants  who  pleaded,  but  entered 
no  suggestion  on  the  roll  respecting  the  third. 

To  this  there  was  a  general  demurrer  and  joinder. 

Jtfarshallj  Seijt.,  in  support  of  the  demurrer.  The  ground  oi 
this  demurrer  is,  that  as  two  of  the  three  defendants  have  pleaded, 
and  the  plaintiffs  have  given  them  a  day  to  produce  the  record,  with* 
out  suggesting  any  thing  with  respect  to  the  third,  the  action  is  dis- 
continued as  to  him,  and  tHat  a  discontinuance  as  to  one  defendant  is 
a  discontinuance  as  to  all.  It  is  a  settled  rule  of  law  that  a  suit  must 
be  continued  from  its  commencement  to  its  conclusion  without  any 
chasm ;  and  that  any  chasm  is  a  discontinuance.  In  Oilb.  Hist.  C.  P. 
155,  158,  it  is  said  that  if  a  defendant  pleads  to  part,  and  says  nothing 
to  the  other  part,  and  the  plaintiff  replies  to  such  plea  without jtaking^ 
judgment  for  the  part  not  answered  to^  it  is  a  discontinuance,  because 
he  does  not  follow  his  entire  demand  in  the  court.  So  if  he  demur 
generally,  for  he  ought  to  have  prayed  judgment  upon  nil  dicit  for  that 
part.  1  Rol.  Abr.  fo.  487,  488.  And  this  rule  applies  not  only  to  the 
subject-matter  of  the  cause,  but  also  to  the  parties.  1  Kol.  Abr.  fo. 
488 ;  Com.  Dig.  Pleader  (W.  3).  Thus  in  Bro.  Abr.  JHscontirmance.  de 
Process^  pi.  22.  Replevin  against  three,  avowry  by  one,  and  so  to 
issue,  and  the  two  othere  said  they  came  in  aid  of  the  avowant,  yet 
if  the  two  have  not  a  day  given  and  continuance  on  the  roll  from  day 
to  day,  all  is  discontinued  ;  and,  pi.  8,  replevin  against  three  of  a  taking 
in  S.,  one  appeared  and  avowed  for  himself  in-  B.,  and  traversed  the 
taking  in  S.,  and  made  avowry  to  have  a  return  which  passed  for  the 
plaintiff,  and  he  prayed  judgment,  and  it  was  determined  that  as  no 
proceeding  was  against  the  other  two,  all  was  discontinued,  for  the 
proceeding  shall  be  made  to  continue  against  those  who  make  default, 
otherwise  it  is  a  discontinuance.  Green  v.  Chamock  and  Another  * 
is  to  the  same  effect.  The  rule  holds  also  where  a  plaintiff  makes 
default.  Paston  v.  Lusher.*  If  it  be  contended  on  the  other  side  that 
a  plea  of  setroff  by  two  defendants  in  an  action  against  three  is  bad, 
still  the  plaintiffs  will  not  be  entitled  to  judgment  on  this  record, 
for  by  the  discontinuance  the  cause  is  out  of  court. 

'  Cro.  Eliz.  762.  2  Yelv.  156. 


2(5  MARSH   V.   BULTEEL.  [CHAP.  I. 

Shepherd^  Serjt.,  contra.  Though  the  qnestion  immediately  in 
issue  on  this  demurrer  be,  whether  the  replioation  which  the  plain- 
tifis  have  put  in  be  sufficient  in  law  to  answer  the  defendants'  plea, 
still  if  we  can  show  that  the  plea  itself  is  bad,  they  cannot  have  judg- 
ment* Indeed,  if  we  were  to  amend  our  replication,  the  defendants 
would  be  under  the  same  difficulty.  No  authority  has  been  adduced 
to  show  that  discontinuance  is  the  subject  of  demun*er. 

£tr£,  C.  J.  There  is  no  rule  in  pleading  more  certain  than  that  if  a 
party  can  trace  back  the  vices  in  the  pleadings  to  the  first  fault,  he  has 
a  right  to  take  advantage  of  it  on  demurrer.  But  he  cannot  ask  the^ 
judgment  of  the  court  unless  he  appear  on  the  record  to  be  capable 
of  demanding  judgment.  Now  in  this  case  the  plaintiffs,  having 
replied  to  a  plea  by  two  of  the  defendants  without  taking  notice  of 
the  third  against  whom  they  declared,  have  made  a  discontinuance; 
the  cause,  therefore,  being  discontinued,  judgment  must  be  given 
against  the  plaintiffs,  for  they  are  not  in  a  situation  to  take  advantage 
of  the  badness  of  the  defendant's  plea. 

RooKB,  J.  The  plaintiffs,  not  being  in  court,  cannot  call  upon  the 
court  to  give  them  judgment. 

Per  Curiam.    Leave  given  to  amend  on  payment  ofcoata,^ 


MARSH,  ExKciTTOB  op  QTJINLAN^  v.  BULTEEL 
Ik  the  Emma's  Bench,  Hilabt  Terbc,  1822. 

[Reported  in  6  BameioaU  ^  Alderwn^  607.] 

CovENAyr  upon  a  deed,  whereby  the  parties  agreed  to  submit  ce^ 

tain  differences  to  the  award  of  arbitrators.    The  first  *  count  of  the 

*      I         ».    I         ,  11.11—.^ 

declaration  stated  the  defendant's  covenant  to  obey,  abide  by,  and  per- 
form the  award,  and  that  hejwould  not  by  affected  delay,  or  otherwise, 
hinder  or  prevept  the  arbitrators  from  making  their  award.  It  then 
stated  that  the  arbitrators  duly  made  their  award,  and  that  they 
thereby  directed  that  the  defendant  should  pay  to  the  plaintiff  certain 
sums  therein  mentioned.  The  breaches  assigned  were,  that  the  defend- 
ant did  not  pay  those  sums  of  money.  The  defendant  pleaded  to  the 
first  count,  that  before  the  arbitrators  made  their  awards  he^  the  defend, 
ant,  by  deed^  revoked  their  authority,  of  which  deed  and  revocation 
of  their  authority  the  arbitrators,  before  the  making  of  the  award  in  the 
first  count  mentioned,  had  notice.    To  this  plea  the  plaintiff  demurred^ 

1  Cf.  Lockwood  V.  Nash,  18  C.  B.  648.  —Ed. 

*  Only  80  mach  of  the  case  is  given  as  relates  to  this  connt. — Ed. 
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Chitty^for  the  plaintifil  The  plaintiff  is  entitled  to  judgment  on  the 
demurrer  to  the  plea  to  the  first  count.  The  ground  of  action  stated 
in  that  count  b  the  breach  of  the  covenant  to  perform  the  award.  The 
plea  shows  the  award  to  be  Toid,  but  admits  that  the  defendant  has 
committed  a  breach  of  another  covenant  set  out  in  the  declaration,  by 
which  the  parties  covenanted  not  to  prevent  the  arbitrators  from  mak- 
ing their  award.  In  Charnley  v.  Winstanley,^  this  court  refused  to 
arrest  the  judgment  in  an  action  brought  upon  an  arbitration  deed, 
where  one  of  the  parties  to  the  submission  had  become  a  feme  covert 
subsequently  to  the  submission  and  before  the  award:  the  breach 
alleged  in  the  declaration  being  non-payment  of  money  pursuant  to 
the  award,  on  the  ground  that  it  appeared  upon  the  whole  record  that 
one  of  the  parties  had  been  guilty  of  a  breach  of  the  covenant  not  to 
abide  by  the  award.  Le  Bret  t?.  Papillon.*  Now,  here  it  appears  by  the 
defendant's  plea  that  he  has  broken  that  covenant  by  revoking  the 
arbitrators'  authority,  and  therefore  that  case  is  expressly  in  point. 

Oiiseleej  contra.  The  plea  is  a  good  answer  to  the  cause  of  action 
alleged  in  the  first  count,  which  is  substantially  the  non-payment  of 
the  money  awarded.  The  plea  shows  that  the  award  is  wholly  void. 
If  the  argument  on  the  part  of  the  plaintiff  is  to  prevail,  he  will  derive 
the  same  advantage  from  this  action  as  if  the  award  had  been  good. 
At  any  rate,  that  would  be  the  case  if  the  plaintiff  had  declared  in 
debt  upon  the  awards  for  in  that  case  he  would  have  been  entitled  to 
recover  the  whole  sum  awarded.  (The  court  then  desired  him  to  pro- 
ceed to  the  other  point.) 

Abbott,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  upon  the  demurrer  to  the  plea  to  the  first  count  of  the  decla- 
ration. The  ground  of  complaint  in  that  count  jsthe  non-payment  of 
money  pursuant  to  the  award,  or,  in  other  words,  a  breach  of  the 
covenant  to  perform  the  award  when  made,.  It  appears  by  the  plea 
that  the  defendant,  by  countermanding  the  authority  of  the  arbitrators, 
has  broken  the  covenant  to  abide  by  the  award,  or  that  whereby  he 
stipulated  not  to  hinder  the  arbitrators  from  making  an  award ;  and  it 
is  urged  on  the  part  of  the  plaintiff  that  although  this  plea  is  an  answer 
to  the  cause  of  action  suggested  in  this  count,  yet  that,  inasmuch  as  it 
appears  upon  the  whole  record  that  the  defendant  has  been  guilty  of  a 
breach  of  covenant,  the  plaintiff  is  entitled  to  judgment  upon  that 
count,  and  the  case  of  Charnley  v.  Winstanley  ■  has  been  relied  upon. 
That  case,  however,  is  very  distinguishable  from  the  present.  There  it 
appeared  upon  the  face  of  the  plaintiff's  count  that  the  award  was  made 
after  one  of  the  parties  to  the  submission  had  become  a  feme  covert. 

J  J  J  ' 

i  6  East,  266.^  <  4  East,  602.  >  5  East,  266. 


28  DA  VIES   V.   PENTON.  [CHAP.  I. 

Her  marringe  was  in  itself  a  revocation  of  the  authority  of  the  arbitra- 
toi's.  and  therefore  was  a  breach  of  the  covenant  to  abide  by  the  award. 
In  this  case,  the  breach  of  that  covenant  is  disclosed  only  by  the 
defendant's  plea^  and  it  never  has  been  held  that  a  plaintiff  who  seeks 
to  recover  damages  for  one  ground  of  action  stated  in  his  count  is 
entitled  to  recover  in  respect  of  Jaaother  iiiaclosed  by  the  defendant's 
jglea.  I  am  of  opinion  that  a  plaintiff  can  recover  only  in  respect  of 
the  ground  of  action  stated  in  his  declaration. 

Batlby,  J.  For  the  reasons  given  by  my  Lord  Chief  Justice,  I  am 
also  of  opinion  that  the  defendant  is  entitled  to  judgment  on  the  de- 
murrer to  the  plea  to  the  first  count. 

HoLBOTD,  J.  I  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  upon  the  demurrer  to  the  first  plea.  This  case  is  very 
distinguishable  from  Chamlcy  v.  Winstanley,  for  the  reasons  already 
given  by  my  Lord  Chief  Justice ;  and  I  think  that  the  plaintifi^  who,  by 
his  declaration,  seeks  to  recover  damages  for  the  causes  of  action  therein 
stated,  ought  not  to  be  allowed  to  recover  in  respect  of  another  cause 
of  action,  disclosed  by  the  defendant's  plea.^ 

Judgment  for  the  defendant  upon  the  demurrer 
to  the  plea  to  the  first  count,* 


DAVIES  V.  PENTON. 
In  thb  King's  Bench,  Fbbbuabt  6,  1827. 

[Reported  in  6  BamewaU  fr  Cresswdl,  216.] 

Dbclabation  stated  articles  of  agreement  of  the  23d  December, 
1823,  made  between  plaintiff  and  defendant,  which  recited  that  de- 
fendant for  many  years  then  past  canned  on  the  practice  and  profes- 
sion of  a  surgeon,  apothecary,  and  accoucheur,  and  had  establiihed  a 
considerable  connection  in  such  business ;  and  that,  having  determined 
to  withdraw  from  the  same,  he  had  agreed  with  the  plaintiff  for  the 
sale  to  him  of  all  his  then  stock,  and  of  the  good-will  of  his  said  busi« 
ness ;  and  also  to  demise  to  him  his  house  in  Great  Surrey  Street,  in 
which  the  business  was  then  carried  on,  upon  the  terms  following, 
that  is  to  say,  the  sum  of  £800  to  be  paid  for  the  good-will  of  the 
business  of  a  surgeon,  apothecary,  and  accoucheur,  and  the  infiuence 
and  recommendation  thereinafter  agi*eed  to  be  given  by  defendant 

1  Best,  J.,  was  absent  at  chambers.  / 

t  Butt's  Case,  7  Rep.  24  6, 26  a ;  Head  o.  Baldrey,  6  A.  &  E.  459,  468,  orcTrcf.  See 
Ins  Co.  V,  Stanton,  67  111.  869.  —  Eo. 
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SECT.  III.]  DA  VIES  V.   PENTON.  29 

anto  and  in  favor  of  plaintiff,  and  the  lease  of  the  house  in  Great  Sur- 
rey Street,  for  the  term  of  nineteen  years  and  one-quarter,  subject  to 
the  yearly  rent  of  £80 ;  and  the  stock  in  trade  to  be  taken  and  pur- 
chased by  plaintiff  at  a  fair  valuation ;  and  that  in  part  pursuance  of 
the  agreement  defendant  had  accordingly  demised  to  plaintiff  the  said 
messuage  or  tenement,  with  all  and  singular  the  appurtenances,  for  the 
term  of  nineteen  years  and  one-quarter  of  a  year,  wanting  two  days, 
from  the  25th  of  December,  1823,  at  the  yearly  rent  of  £80.  The 
articles  of  agreement  then  stated  that  defendant,  in  forther  pursuance 
of  the  said  agreement,  and  for  and  in  consideration  of  £400  to  the 
defendant  in  hand  paid  by  the  plaintiff  at  or  before  the  signing  of  the 
articles  of  agreement,  and  for  and  in  consideration  of  the  further  sum 
of  £400  (being  the  remainder  of  the  said  sum  of  £800  consideration 
money  thereinbefore  mentioned),  secured  to  be  paid  to  defendant  by 
a  bill  of  exchange,  bearing  even  date  with  the  agreement,  drawn  by 
defendant  upon  and  accepted  by  plaintiff  for  the  said  sum  of  £400, 
and  payable  twelve  months  after  date ;  and  of  the  further  sum  of 
£170  4s.  (being  the  ascertained  value  of  the  stock  in  trade,  goods, 
fixtures,  and  effects  used  in  and  about  the  said  business  or  profession, 
AS  agreed  upon  between  plaintiff  and  defendant),  also  secured  to  be 
paid  to  defendant  by  a  certain  other  bill  of  exchange,  bearing  even 
date  with  the  said  agreement,  drawn  by  defendant  upon  and  accepted 
by  plaintiff  for  the  said  sum  of  £170  4^.,  and  payable  at  two  months 
ftfier  the  date  thereof  agreed  to  and  with  plaintiff  in  manner  follow- 
ing ;  that  is  to  say,  that  he,  defendant,  should  permit  plaintiff  to  have, 
ose,  and  exercise  the  said  business,  practice,  and  profession  of  a  sur- 
geon, apothecary,  and  accoucheur,  irom  24th  December,  1828,  and  to 
carry  on  the  same  in  and  upon  the  same  house  and  premises,  and  in 
the  same  way  and  manner  as  defendant  had  been  used  and  accustomed 
to  do ;  and  to  have,  receive,  and  take  the  whole  of  the  profits  and 
produce  of  such  practice  and  profession,  to  and  for  his  own  use  and 
benefit ;  and  that  defendant  should  use  his  best  endeavors  and  influ- 
ence with  all  his  patients  and  fiiends,  to  prevail  upon  them  to  employ 
plaintiff  in  the  way  of  his  said  practice  and  business.  And  plaintiff 
did  thereby  agree  to  and  with  defendant  that  he,  plaintiff,  would  well 
and  truly  pay  and  discharge  the  said  two  several  bills  so  drawn  upon 
and  accepted  by  him,  plaintiff  for  the  sums  of  £400  and  £170  4^.  as 
aforesaid  unto  defendant,  as  and  when  the  said  bills  of  exchange  re- 
spectively became  due  and  payable;  and  the  defendant  did  by  the 
said  articles  of  agreement,  lastly,  promise  and  agree  to  and  with  plain- 
tiff! t^A^  ^^  defendant,  should  not,  nor  would  at  any  time  thereafter, 
use,  exercise,  and  carry  on  the  art,  business,  or  profession  of  a  surgeon, 
apothecary,  or  accoucheur,  within  the  distance  of  five  miles  from  the 
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said  messuage,  being  No.  12  in  Great  Surrey  Street  aforesaid,  for  his 
own  private  benefit  or  emolument,  in  any  manner  howsoever ;  and  for 
the  true  performance  of  all  and  singular  the  agreements  aforesmd,  each 
of  them,  defendant  and  plaintiff,  did  thereby  bind  and  oblige  himself 
unto  the  other  of  them,  in  the  penal  sum  of  £500,  to  be  recoverable 
.  for  breach  of  the  said  agi*eement,  in  any  court  or  courts  of  law,  as  and 
by  way  of  liquidated  damages.  The  declaration  then  stated  mutual 
promises.  Breach,  that  the  defendant  did  use,  exercise,  and  carry  on 
the  business  or  profession  of  a  surgeon,  apothecary,  and  accoucheur, 
within  the  distance  oOjre  miles  from  the  said  messuage.  Plea,  that" 
plaintiff  did  not  well  and  truly  pay  and  discharge  the  said  two  several 
bills  of  exchange,  according  to  the  form  and  effect  of  the  articles  of 
Agreement  m  that  behalf,  but  wholly  neglected  and  refused  so  to  do, 
and  therein  failed  and  made  default ;  and  thereupon  and  according  to 
;.he  tenor  and  effect,  true  intent,  and  meaning. of  ^e  articles  of  agree- 
fnent,  the  plaintiff  forfeited  and  became  liable  to  pay  to  defendant  the 
said  sum  of  £500  in '  the  articles  of  agreement  mentioned,  as  and  by 
way  of  liquidated  damages.  The  plea  then  alleged  further,  that  the 
plaintiff  at  the  commencement  of  the  suit  was  indebted  to  the  defend- 
ant in  the  further  sum  of  £500  for  work  and  labor,  &c  Replication 
(except  as  to  so  much  of  the  plea  as  related  to  the  penal  sum  of  £500 
first  mentioned),  that  plaintiff  before  and  on  the  23d  December,  1823, 
was  a  trader,  ifec.;  and  that  in  October,  1824,  he  became  bankrupt, 
and  on  the  27th  May,  1825,  obtained  his  certificate.  Demurrer  to  so 
much  of  the  plea  as  related  to  the  sum  of  £500  first  mentioned. 
The  Solicitor- General  in  support  of  the  demurrer.* 
Chittyy  contra.  But  it  appears  that  the  plaintiff  has  no  right  to 
sue;  for  the  replication  shows  that  after  the  agreement  he  became 
bankrupt,  and  consequently  the  right  of  action  vested  in  his  assignees. 
[Bayley,  J.  The  plea  of  set-off  goes  to  the  whole  declaration,  the 
replication  of  the  plaintiff's  bankruptcy  only  to  part  of  the  plea.  The 
demurrer  is  to  the  residue;  and  upon  this  demurrer  the  defendant 
cannot  avail  himself  of  the  replication.] 

Abbott,  C.  J.  Then  as  to  the  other  point,  it  is  said  that  the  plain- 
tiff upon  certain  parts  of  the  record  has  set  forth  his  bankruptcy,  and 
that  as  it  appears  upon  the  whole  record  that  his  assignees  are  entitled 
to  the  benefit  of  the  contract  stated  in  the  declaration,  the  plaintiff 
cannot  have  judgment  upon  this  demurrer.  But  in  considering  what 
judgment  we  are  to  pronounce  upon  this  demurrer,  we  are  bound  to 
look  only  to  that  part  of  the  record  upon  which  the  demurrer  arises, 
and  not  at  the  other  collateral  parts  of  the  record  not  connected  with 

^  Only  80  much  of  the  case  \&  gireu  as  relates  to  the  effect  of  the  demurrer.  —  Kd 
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it ;  and,  looking  to  that  part  of  the  record  upon  which  the  demuiTer 
arises,  we  are  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  court. 

Bayley,  J.  As  to  the  other  point,  in  arguing  the  question  whether 
the  defendant  or  the  plaintiff  is  entitled  to  judgment  upon  this  de« 
murrer,  neither  of  them  has  a  right  to  have  recourse  to  any  parts  of 
the  record  not  connected  with  that  upon  which  the  demurrer  arises. 
If  the  defendant  had  intended  to  rely  on  the  bankruptcy  as  a  bar  to 
the  plaintiff*s  right  to  recover,  he  should  have  pleaded  it ;  and  the 
plaintiff  in  that  case  might  have  replied  that  the  assignees  had  repu« 
iiated  the  contract. 

HoLBOYD,  J.  .  I  entirely  agree  with  my  brother  Bayley  that  the 
defendant  cannot  claim  in  aid  the  other  parts  of  the  record,  to  show 
that  the  plaintiff  is  not  entitled  to  judgment  upon  the  demurrer. 

LiTTLEDALB,  J.  Then  it  is  said  that  the  plaintiff  has  no  right  of 
action,  because  it  appears  upon  the  record  that  he  had  become  bank- 
rupt. As  to  one  sum,  the  plaintiff  says,  '^  that  he  has  obtained  his 
certificate.''  Then  he  demurs  to  the  other  parts  of  the  plea.  But 
upposing  any  thing  turned  on  the  question  of  bankruptcy,  wo  should 
be  bound  to  decide  on  the  plea  and  demurrer  following  one  another. 
We  must  treat  the  count,  plea,  and  replication,  and  the  count,  plea, 
and  demurrer,  as  distinct  records,  and  give  judgment  upon  each  with- 
out reference  to  the  other.  Judgment  for  the  plaintiff.^  • 


THE  AUBURN  AND  OWASCO  CANAL  CO.  v.  LEITCH. 
SuPRBKB  CouBT,  Nbw  Yobk,  Jantuaby,  1847. 

[Reported  in  4  Denio,  66.] 

Dbmubbeb  to  a  replication.  The  declarati^^n  was  in  assimipsit  Jor 
the  recovery  of  certain  instalments  due  upon  shares  of  the  capital 
stock  of  the  plaintiff's  corporation^  subscribed  for  by  the  defendant. 
Pleas,  1.  I^on-assumpsit.  2.  iVwZ  tiel  corporation.  Replication  to 
the  second  plea,  setting  out  the  act  incoi-porating  the  plaintiff,  to- 
gether with   certain  acts  amending  and  continuing  that  act.    The 

1  Dodge  V.  McKay,  4  Ala.  ft46 ;  Moore  v.  Leseur,  18  Ala.  606 ;  Clarke  r.  IIolt>  16 
Ark.  257 ;  Tommey  v.  Ellis,  41  Ga.  260 ;  Ryan  v.  May,  14  111.  49 ;  Hunter  v,  Biljen, 
89  111.  867 ;  Weems  i;.  Mallard,  2  H.  &  0. 148 ;  BeU  v.  Lamprey,  62  N.  H.  49 ;  Nelson 
V.  Swan,  18  Johns.  48^  Bryan  v.  Knight,  1  Tex.  180,  accord,  Conf.  M'Dougal  v, 
Bohertson,  4  Bing.  441 ;  Burroughs  v,  Hodson,  9  A.  &  E.  499,  n. ;  Reg.  Gen.  Q.  B., 
C.  P.  &  Ezch.  H.  T.,  16  Vict.  r.  17, 1  £.  &  B.  App.  y. ;  Bosh  v.  Madeira,  14  B.  Mon 
212.  — Eo. 
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defendant  demurred  to  the  replication>  and  the  plaintifT  joined  in 
demurrer. 

W.  H.  Seward^  for  the  defendant. 

B,  D.  Noxon^  for  the  plaintiff. 

By  the  Court,  Bbonson,  C.  J.  The  defendant  insiats  thai  the, 
declaration  is  bad  on  general  demurrer.  [The  Chief  Justice  then  ex- 
amined the  pleadings,  and  came  to  the  conclusion  that  the  declaration 
was  substantially  defective ;  and  then  proceeded  as  follows :]  But  it 
is  said,  that  as  the  defendant  pleaded  non-assumpsit  as  well  as  nvX^ 
tiel  corporatiojiy  he  cannot  upon  this  demurrer  go  back  and  attack  the 
declaration ;  and  several  cases  have  been  cited  to  sustain  that  posi- 
tion. But  it  will  be  found  on  examination  that  the  point  has  nei^r 
been  directly  and  necessarily  adjudged.  The  doctrine  was  first  started 
in  Wheeler  v,  Curtis,^  and  was  there  supposed  to  result  from  the  well- 
established  rule  that  the  defendant  cannot  both  plead  and  demur  to 
the  same  count.  It  was  said  that  the  defendant  should  not  be  allowed 
to  do  indirectly  what  he  would  have  no  right  to  do  directly.  But 
the  question  whether  the  declaration  was  good  or  bad  was  not  de- 
cided. The  cause  went  off  upon  other  grounds;  and  the  point  in 
question  was  not  necessarily  settled.  In  Dearborn  v,  Kent,^  the  dio 
turn  in  the  first  case  was  repeated  ;  but  it  was  expressly  held  that  the 
declaration  was  sufiicient ;  so  that  it  was  wholly  unnecessary  to  inquire 
whether  the  defendant  was  at  liberty  to  make  the  question  or  not* 
Russell  V.  Rogers'  is  the  next  case;  and  there  it  was  not  decided 
whether  the  declaration  was  good  or  bad.  It  was  apparently  good ; 
so  that  the  point  in  question  did  not  necessarily  arise.  In  Miller  v. 
Maxwell,^  this  doctrine  was  mentioned  for  the  last  time ;  and  the  same 
learned  judge  who  first  started  it  went  a  great  way  towards  knocking 
it  on  the  head.  In  that  case  the  defendant  pleaded  the  general  issue, 
and  two  special  pleas.  The  plaintiff  demurred  to  the  special  pleas, 
and  they  were  adjudged  bad ;  but  the  defendant  was  allowed  to  go 
back  and  attack  the  declaration ;  and  judgment  was  given  against 
the  plaintiff  for  the  insufficiency  of  that  pleading.  Now,  although 
the  learned  judge  who  delivered  the  opinion  of  the  court  took  a  dis- 
tinction between  a  defect  in  the  declaration  which  would  not  be  cured 
by  a  verdict,  and  one  which  could  only  be  reached  by  a  demurrer,  the 
principle  of  that  case  is  directly  opposed  to  the  dicta  which  had  pre- 
ceded it. 

It  is  quite  clear  that  the  defendant  cannot  both  plead  and  demur  to 
the  same  count.  And  it  is  equally  dear  that,  at  the  common  law,  he 
could  not  have  two  pleas  to  the  same  count.  Indeed,  the  two  things, 
though  stated  in  different  words,  are  only  parts  of  one  common-law 

1  11  Wend.  668.  >  14  Wend.  188. 

«  16  Wend.  861.  «  16  Wend.  9. 
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role;  to  wit,  that  the  defendant  cannot  make  two  answers  to  the 
same  pleading.  The  statute  of  4  &  5  Anne,  c.  16,  was  made  to  remedy 
this  inconvenienoe ;  and  it  allowed  the  defendant,  with  the  leave  of  the 
court,  to  plead  as  many  several  matters  as  he  should  think  necessary 
for  his  defence.  With  us,  leave  of  the  court  is  no  longer  necessary. 
2  R.  S.  352,  §  9.  The  statute  does  not  say  that  the  defendant  may 
both  plead  and  demur ;  and  consequently  he  cannot  make  two  such 
answers.  But  he  may  plead  two  or  more  pleas ;  some  of  which  may 
terminate  in  issues  of  fact,  to  be  tried  by  a  jury ;  while  others  may 
result  in  issues  of  law,  to  be  determined  by  the  court.  And  when- 
ever we  come  to  a  demurrer,  whether  it  be^tq  the  plea,  replica- 
tion, rejoinder,  or  still  further. jauyard^the^rule  is  to  _give  Judgment.^...j^  ^ 
against  the  party  who  committed  the^first  fault  in  pleading,  i£the  fault  rVuA^r  ^ 
be  such  as  would  make  the  pleading  bad  on  general  demurrer.  This 
rule  has  always  prevailed.  It  was  the  rule  prior  to  the  statute  of 
Anne ;  and  to  say  that  the  defendant,  because  he  pleads  two  pleas, 
>i  one  of  which  results  in  a  demurrer,  cannot  go  back  and  attack  the 

declaration,  would  be  to  deprive  him  of  a  portion  of  the  privilege 
ij     J^  which  the  legislature  intended  to  confer.    He  cannot  plead  and  demur 

\    Kr^  *         at  the  same  time,  because  the  common  law  forbids  it ;  and  the  statute 
^         does  not  allow  it.    But  he  may  plead  two  pleas ;  and  he  takes  the 
right  with   all  its  legitimate   consequences,   one  of  which   is,  that 
whenever  there  comes  a  demurrer  upon  either  of  the  two  lines  of 
vi  pleading,  he  may  run  back  upon  that  line  to  see  which  party  com- 

^  ]^    ^         mitted  the  first  fault ;  and  against  that  party  judgment  will  be  ren- 
/        c^         dered.     Aside  from  the  dicta  in  question,  there  is  not  a  shadow  of 
^wSi^         authority,  either  here  or  in  England,  for  a  different  doctiine. 

Although  it  seems  that  no  case  upon  this  point  has  found  its  way 
into  the  books,  I  well  remember  that  since  the  decision  in  Miller  v. 
Maxwell,^  it  has  been  several  times  announced  from  the  bench  that  in 
a  case  like  this  the  defendant  was  at  liberty  to  go  back  and  attack  the 
declaration ;  and  I  think  the  point  has  been  more  than  once  directly 
decided.  I  know  that  the  late  Mr.  Justice  Cowen  entertained  and 
expressed  that  opinion,  as  I  did  myself;  and  it  is  also  the  opinion  of 
my  present  associates.  I  would  not  lightly  overrule  so  much  as  a  mere 
^  "v^  TV  dictum^  if  it  was  of  the  nature  of  a  rule  of  property,  and  had  stood 
^  '  long  enough  to  become  one.    But  this  is  not  a  question  of  that  kind. 

Judgment  for  the  defendant.^ 

1  16  Wend.  9. 

'  BiBhop  V.  Qaintard,  18  QoQn.  407  {semble) ;  Miller  v.  Maxwell,  16  Wend.  9  (sem- 
bU) ;  Shaw  v.  Tobiaj.  8  ComstM^Sd,  accord;  Brawper  v.  Lomax,  23  111.  496^Ward 
V.  Stout,  82  lU.  899VCiilver  ».  Bank,  64  III.  629T  Wheeler  v.  Curtis,  11  Wend.  658 
{temUe);  Dearborn  v.  Kent,  14  Wend.  188   (semUe) ;   Russell  v,  Rogers,  15  Wend        ^ 
851  [semble),  contra,  —  Ed.  y^ 
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3  ^  In  Discharge. 
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GOULD  V.  LASBURY. 

In  the  Excuequeb,  Tjeunitt  Tbbm,  1884. 

[Reported  in  1  CrompUm^  Meeson,  fc  Rosooe,  264.] 

Declaration  in  debt  on  simple  contract.  Plea,  that  the  defend- 
ant was  discharged,  under  the  Insolvent  Debtors'  Act,  '^from  the 
debts  and  causes  of  action,  if  any,  and  each  and  every  of  them." 
Special  dcmarrer,  assigning  for  cause  that  the  said  plea  did  not  con- 
fess and  avoid  the  cause  of  action,  &c. ;  and  that  the  plea  neither  set 
out  the  discharge  specially,  nor  was  pleaded  generally,  in  the  form 
given  by  the  statute. 

£^le^  in  support  of  the  demurrer.  There  are  two  defects  in  this 
plea:  First,  the  well-known  rule  of  law,  that  a  plea  must  either  tra- 
verse, or  confess  and  avoid,  is  violated.  A  plea  like  this,  of  confession 
and  avoidance,  must  admit  and  confess  the  matter  stated  in  the  dec- 
laration distinctly.  Taylor  v.  Cole^  is  a  decisive  authority  on  this 
point.  So  in  Griffiths  v.  Eyles,'  where  a  hypothetical  replication 
was  attempted.  Chief  Justice  Eyre  said  that  the  party  could  not 
plead  hypothetically.  The  admission  here  is  most  clearly  hypotheti- 
cal. Secondly,  if  the  statute  gives  a  form  of  pleading,  the  party  must 
either  conform  to  that  form,  or  must  plead  in  the  more  special  form, 
which  the  usual  rules  of  law  would  present.  Sheen  v,  Garrett.*  Here 
the  plea  is  general,  that  the  party  was  discharged ;  but  it  does  not  fol- 
low the  form  given  by  the  act,  which  contains  no  such  words  as  ''  if 
any." 

Kelly^  contra.  The  general  rule,  that  a  party  must  traverse,  or 
confess  and  avoid,  every  material  allegation,  is  not  disputed;   the 

1  8  Term  Rep.  292.  >  1  Bos.  &  PuU.  418.  <  6  Bing.  686. 
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question  is,  whether  this  plea  does  not  substantially  confess  the  matter 
in  the  declaration.  Similar  expressions  are  used  in  numerous  instances 
and  are  to  be  found  in  all  the  forms  in  the  books  of  pleading.  In 
pleas  of  the  Statute  of  Limitations,  of  infancy,  of  bankruptcy,  of  the 
Insolvent  Debtors'  Act,  and  of  set-of^  it  is  usual  to  use  words  of  this 
description.  The  expressions,  "  if  any  such  there  be,"  or  *'  the  sup- 
posed," are  common  in  all  these  forms.  The  usual  words  were  "•  the 
supposed  "  causes  of  action,  which  is  quite  as  hypothetical  an  expres- 
sion as  **  if  any."  In  a  case  of  Gale  v.  Capern,^  in  the  King*s  Bench, 
which  is  not  yet  reported,  the  declaration  was  for  goods  sold.  There 
was  a  plea  of  set-off  on  a  bill  of  exchange ;  the  replication  alleged 
that  the  ^supposed"  cause  of  set-off  did  not  accrue  within  six  years, 
upon  which  issue  was  taken.  It  was  held  at  the  trial  that  the  hand- 
writing of  the  acceptor  and  indorsers  was  admitted,  and  need  not  be 
proved.  On  motion  for  a  new  tiial,  it  was  contended  that  the  word 
*^  supposed  "  prevented  any  such  admission ;  but  the  court  held  that 
the  word  ^  supposed  "  did  not  at  all  alter  the  effect  of  the  replication. 
[Aldebsok,  B.  Yon  would  contend  that  the  expression  "  supposed  ^ 
is  no  more  than  a  protestation.]  Exactly  so.  The  object  of  the  rule 
of  pleading  is  not  that  there  should  be  an  absolute,  unqualified,  and 
express  confession,  but  that  there  should  be  what  may  amount  to  a 
confession  in  the  particular  suit.  There  must  be  such  a  confession  as 
will  relieve  the  other  party  from  the  necessity  of  proving  it.  [Lobd 
Lykdhusst,  C.  B.  The  word  "  supposed  "  may  perhaps  be  consid- 
ered as  no  more  than  "alleged."  I  find  the  word  "supposed"  in 
several  of  the  forms  you  have  adverted  to,  but  not  the  words  "  if  any 
such  there  be."]  In  a  plea  in  abatement  for  non-joinder,  the  words, 
"  if  any  such  there  be,"  are  invariably  used.  The  defendant  says  suf- 
ficient if  he  admits  for  the  purpose  of  the  particular  action,  though  he 
protests  for  the  purpose  of  any  other.  The  forms  alluded  to  show 
that  it  is  not  necessary  that  the  confession  should  be  in  the  unqualified 
form  contended  for  on  the  other  side.  If  the  plaintiff  had  replied 
generally,  he  would  not  have  been  bound  to  prove  the  cause  of  action 
it  the  trial.  The  present  form  is  taken  from  a  late  edition  of  an 
approved  book  of  pleading. 

M'ky  in  reply.  The  plea  does  not  amount  to  an  unqualified  ad- 
mission. The  admission  is  qualified  and  hypothetical.  In  Taylor  v. 
Cole,  Bnller,  J.,'said,  "It  is  a  rule  in  pleading  that  the  party  justi- 
fying must  show  and  admit  the  fact."  The  illustration  of  the  plea  in 
abatement  is  unfortunate  for  the  defendant.  It  is  remarkable  that  the 
plea  in  abatement  is  the  only  instance  in  which  the  words,  "  if  any 
such  there  be,"  are  used.     The  word  "supposed"  is  nothing  more 

1  lAd&Ell.  102. 
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than  ^^  alleged.''  Now^  when  the  case  of  a  plea  in  abatement  is  consid- 
ered, the  exception  in  that  case  serves  rather  to  strengthen  the  general 
rule.  The  rule  as  to  conft^ssing  and  avoiding  is  only  applicable  to  a 
plea  in  bar.  A  plea  in  abatement  need  not  confess  and  avoid ;  the 
defendant  is  not  bound  to  traverse  or  confess  all  matters  alleged ;  he 
has  at  that  stage  nothing  to  do  but  to  show  that  the  plaintiff  may 
have  a  better  writ,  and  the  judgment  is  not  to  be  that  the  plaintiff  is 
tc  recover  or  not  on  the  allegations  upon  the  record,  but  that  the  writ 
be  quashed,  or  that  the  defendant  answer  over.  It  is  singular  that  it 
is  only  in  the  case  of  such  a  plea  that  the  words  ^  if  any  "  appear  to 
be  usually  adopted.  The  argument  from  the  doctrine  of  protest  ations 
is  equally  inapplicable.  If  a  person  has  to  answer  when  he  either  is 
bound  or  chooses  to  answer  one  matter  only,  there  are  cases  where  he 
may  take  the  other  matters  by  protestation ;  but  it  is  different  as  to 
the  matter  which  a  paity  assumes  to  be  answering.  Besides,  the  facts 
taken  by  protestation  are  admitted  in  the  action  by  a  well-known  rule 
of  law ;  but  here  the  admission  is  coupled  with  a  qualification.  In 
Gale  V.  Capeiii,  the  only  question  was  as  to  what  was  the  issue  to  be 
tried.  The  handwriting  was  not  in  issue,  but  that  had  nothing  to  do 
with  the  question  of  the  form  of  pleading.  If  it  could  be  matter  of 
doubt  on  the  trial,  we  have  a  right  to  say  on  special  demurrer  that  it 
is  not  well  pleaded.  [Aldebson,  B.  In  Taylor  v.  Cole  and  Grif* 
fiths  V.  Eyles  the  fact  was  in  the  peculiar  knowledge  of  the  party 
pleading.]  So,  here,  the  defendant  must  have  known  whether  he  was 
indebted  or  not. 

Lord  Lyndhitbst,  C.  B.  It  is  difHcult  to  distinguish  the  expres- 
sion "  supposed  "  from  that  of  "  if  any."  As  there  has  been  a  deci- 
sion in  which  a  construction  is  said  to  have  been  put  on  the  word 
"  supposed,"  we  will  confer  with  the  judges  of  the  other  courts. 

Cur.  adv.  vulL 

On  a  subsequent  day  Loso  Lyndhubst,  C.  B..,  said :  In  the  case  of 
Gould  V.  Lasbury,  there  was  a  plea  of  a  discharge  under  the  Insolvent 
Debtors'  Act,  which  was  contended  to  be  bad,  because  it  did  not 
directly  confess  and  avoid  the  matters  alleged  in  the  declaration,  but 
merely  stated  the  discharge  from  the  said  causes  of  action,  **•  if  any." 
A  similar  point  having  been  argued  in  the  King's  Bench,  we  have 
conferred  with  the  judges  of  that  court  on  the  subject,  and  we  concur 
with  them  in  thinking  that  the  words  vitiate  the  plea.  The  demurrer, 
therefore,  must  be  allowed.  Judgment  for  the  plairUijf.^ 

1  Griffiths  V.  Eyles,  1  B.  &  P.  418 ;  Margetts  v.  Bays,  4  A.  &  £.  489;  Martin  v, 
Swearingen,  17  Iowa,  846 ;  Adsoii  v.  Dwight,  18  Iowa,  241 ;  Morgan  v.  Ins.  Co.,  87  Iowa, 
85^  Conger  u,  Johnston,  2  Den.  96^pComm.  Bank  v.  Sparrow,  2  Den.  97 ;  Hart  v 
Meeker,  1  Sandf.  623 ;  Hamilton  v.  Hough,  13  How.  Pr.  14,  accord.  See  McCormick 
V  Pickermg,  4  Comst.  276.^  Ed. 
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GOODCHILD  V.  PLEDGE. 

THE   EXCHBQITEB,  EaSTBB  TbBM,  1836. 
[Reported  m  1  Meeson  fr  Weldby,  868.] 

Debt,  in  the  sam  of  £20,  for  goods  sold  and  delivered ;  for  boards 
lodging,  and  other  necessaries,  found  and  provided  by  the  plaintiff  for. 
the  servant  of  the  defendant,  and  at  his  request ;  and  on  an  account 
stated.  Pleas :  first,  nunqitam  indebitatus  ;  secondly,  as  to  the  first 
count,  that  before  the  commencement  of  the  suit,  and  when  the  said 
sum  of  £20  in  that  count  mentioned  became  due  and  payable,  to  wit, 
on  the  1st  of  January,  1836,  the  defendant  paid  to  the  plaintiff  the  said 
Bum  of  £20,  according  to  the  defendant's  said  contract  and  liability  in 
the  said  first  count  mentioned :  concluding  to  the  country.  The  latter 
plea  was  specially  demurred  to,  on  the  ground  that  it  ought  to  have 
concluded  with  a  verification. 

Mansel^  in  support  of  the  demurrer,  relied  on  Ensall  t;.  Smith.^ 
The  plea  of  payment  is  clearly  treated  in  the  new  rules  as  a  plea  in 
confession  and  avoidance.     It  makes  no  difference  that  it  is  stated 

here  that  the  defendant  paid  when  the  money  became  due  according         — 

to  the  C'Ontract :  he  still  admits  the  cause  of  action.   J'he  plea  of  solvit  yj   ^^^  /     ^ 
dd  diem  is  an  analogous  one.     [Parks,  B.     There  it  is  clearly  new  — ,  *  % 

matter,  being,  in  effect,  a  plea  of  performance  of  the  condition  in  the  y*^^"^/*  ^^J/± 
bond.]  The  plaintiff  has  a  right  to  an  answer  to  the  allegation  of  pay-  /^''^^^  -  -ov/ 
ment  in  the  plea ;  and  if  it  be  true  that  the  money  was  so  paid,  he  may  ^^aai^-Z^  •^  f^ 
enter  a  noUe  prosequi  as  to  that  part  of  the  demand,  and  go  on  for  the    ul  A  a£^^  ^ 

rest.  Ijujhy^  **"  ^ . 

Ogle^  contra.     This  plea  is  quite  distinguishable  from  that  in  Ensall  ^ 

V.  Smith.  Here  the  declaration  is  in  debt,  not  in  assumpsit ;  and  the 
defendant  meets  the  claim  by  stating  that,  when  the  debt  accrued,  he 
paid  the  money  according  to  his  contract  and  liability.  In  Ensall  t;. 
Smith,  the  plea  was  merely  that  the  defendant  has  paid  the  same ; 
but  here,  if  the  payment  was  afler  breach,  or  after  request,  it  could  not 
be  according  to  the  contract  and  liability.  It  is  a  simple  denial  of  the 
breach,  not  introducing  new  matter,  and  therefore  rightly  conclucJes  to 
the  country,  j'he  defendant  shows  that  there  never  was  any  suable 
cause  of  action,  because  the  moment  the  debt  accrued,  he  paid_it 
[Pabke^BT  Is  the  statement' of  the  breach  in  debt  any  thing  more 
than  a  mere  form  ?  The  moment  the  goods  are  delivered,  is  there  not  — — ^t»  / 
a  cause  of  action,  throwing  the  proof  of  its  discharge  on  the  defendant  ? 

the  breach  is  mere  form,  you  cannot  traverse  it ;  then  your  plea  is 

1  1  C,  M.  &  R.  622 ;  s.  0.  nomtiM  Ansell  v.  Smith,  8  Dowl.  P.  C.  198. 
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in  discharge,  and  ought  to  conclude  with  a  verification.  Suppose  nil 
debet  pleaded,  under  the  old  form ;  would  it  not  be  sufficient  to  prove 
the  debt  contracted  ?  The  new  general  issue,  that  the  defendant  never 
was  indebted,  that  is,  at  no  instant  of  time,  was  framed  for  the  express 
purpose  of  making  all  these  defences  pleadable  by  way  of  discharge.] 
This  plea  shows  that  the  plaintiff  never  was  entitled  to  sue. 

Lord  Abinger,  C.  B.  If  this  is  payment,  as  it  undoubtedly  is,  it  ia 
a  plea  in  confession  and  avoidance  within  the  new  rules. 

Parks,  B.  I  admit  that  this  plea  is  distinguishable  from  that  iu 
Ensall  V.  Smith.  But  here  also  the  defendant  includes  in  the  plea  a 
something  that  is  not  alleged  in  the  declaration  ;  because  it  is  not  stated 
in  the  declaration  that  the  defendant  did  not  pay  according  to  the  con- 
tract. I  think  it  will  be  found,  on  looking  into  the  cases,  that  the 
statement  of  the  breach  is  mere  form ;  if  so,  the  plea  admits  the  debt, 
and  is  a  plea  in  confession  and  avoidance ;  and  it  is  so  treated  in  the 
new  rules.  Under  the  ^eneraLissue.  as  now  framed,  you  deny  the 
existence  of  a  debt  at  any  one  time;  if  you  admit  a  debt,  you  must 
plead  every  matter  specially  by  which  you  seek  to  discharge  it.    _ 

Alderson,  B.  If  this  is  payment,  it  is  payment  of  a  debt ;  then  it 
admits  a  debt ;  therefore  it  is  in  discharge,  not  in  denial. 

Ogle  then  obtained  leave  to  amend,  on  payment  of  costs. 


EAVESTAFP  v.  RUSSELL. 
In  the  Exchequer,  Jims  22,  1842. 

[Reported  in  10  Meeson  j*  WeUby,  865.1 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea, 
that  the  said  several  supposed  causes  of  action  in  the  declaration  men- 
tioned did  not  accrue  to  the  plaintiff  within  six  years  next  before  the 
commencement  of  the  suit.  Special  demurrer,  on  the  ground  that  the 
plea,  although  it  professed  to  be  pleaded  in  confession  and  avoidance, 
did  not  contain  any  sufficient  confession  that  the  plaintiff  ever  had  any 
cause  of  action.    Joinder  in  demurrer. 

Peacock^  in  support  of  the  demurrer.  The  term  "  supposed  causes 
of  action  "  does  not  amount  to  a  sufficient  admission  that  there  ever 
was  a  cause  of  action  in  the  plaintiff.  Gale  v.  Capern  ^  may  j>erhaps  be 
relied  on  for  the  defendant.  There  a  plea  of  set-off  stated  that  tho 
plaintiff  made  his  promissory  note  payable  to  A.  C,  whicli  was  dulj 

I  1  Ad.  &£.  102;  8  Nev.  &  M.  868. 
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indorsed  and  delivered  to  the  defendant  after  the  death  of  A.  C,  by  his 
administrator,  and  was  unpaid.  The  plaintiff  replied,  that  "  the  said 
supposed  debt  and  cause  of  set-of^  upon  the  said  promissory  note,  did 
not  accrue  to  the  defendant  within  six  years ; "  and  it  was  held  that  the 
replication  admitted  not  od*j  the  making  of  the  note,  but  also  the  in- 
dorsement of  it  to  the  defendant.  But  that  case  is  distinguishable, 
because  there  the  replication  expressly  referred  to  the  cause  of  action 
"  upop  the  promissory  note."  In  Margetts  v.  Bays,  a  plea  that  "  the 
said  supposed  debt  in  the  declaration  mentioned,  if  any  such  there  be, 
did  not  accrue  within  six  years,"  was  held  bad,  as  not  sufficiently  con- 
fessing and  avoiding  the  debt;  and  on  Gale  v.  Capem  being  cited,  Lord 
Denman,  C.  3^  said,  '*  That  was  after  trial ;  but  here  the  form  of  the 
plea  is  specially  demurred  to,  which  makes  all  the  difference."  [Pabke, 
B.  Gould  t^.  Lasbury  is  an  authority  against  you.  There  this  court, 
after  conference  with  the  Court  of  King's  Bench,  held  that  a  plea  in 
bar,  which  alleged  that  the  defendant  was  discharged  under  the  Insol- 
vent Debtors'  Act  ^'  from  the  said  debts  and  causes  of  action,  if  any 
and  each  and  every  of  them,"  was  bad ;  but  Lord  Lyndhurst,  in  the 
course  of  the  argument,  observed  that  '^  the  word  '  supposed '  may,  per- 
haps, be  considered  as  no  more  than  '  alleged,' "  and  stated  that  he  found 
that  word  in  several  of  the  forms  adverted  to  at  the  bar,  but  not  the 
words  "  if  any  such  there  be."]  His  Lordship  afterwards  says  that  "  it 
is  difficult  to  distinguish  the  expression '  supposed '  from  that  of '  if  any.' " 
[Aldbbson,  B.  Surely  the  supposed  cause  of  action  must  mean  the 
alleged  cause.  Parks,  B.  In  Margetts  v.  Bays  the  words  made  it 
doubtful  whether  any  debt  existed  at  all.] 

UdaU^  contra,  referred  to  Gwillim  v.  Daniell,^  and  was  stopped  by  the 
court. 

Pabke,  B.  There  can  be  no  doubt  whatever  that  the  word  ^  sup- 
posed "  is  a  sufficient  admission  of  a  cause  of  action.  It  is  the  usual 
and  ordinary  mode  of  pleading  in  cases  of  this  nature ;  and  I  have  seen 
instances  without  number,  where,  after  a  plea  of  the  general  issue,  a 
special  plea  has  followed,  professing  to  answer  the  supposed  causes  of 
action  in  the  declaration  mentioned.  The  words  '*  if  any  "  stand  on  a 
different  footing,  and  although  sufficient  in  a  plea  in  abatement,  they 
are  not  so  in  a  plea  in  bar,  because  they  leave  it  doubtful  whether  any 
debt  at  all  ever  existed. 

Aldebbon,  B.,  and  Rolfb,  B.,  concurred. 

Judgment  for  the  defendant^ 

i  2  C,  M.  ft  B.  68. 

s  Gale  V.  Capern,  1  A.  ft  B.  102 ;  GwUlim  v.  Dtniett,  2  C,  M.  ft  R.  68 ;  Scadding  v 
I^les,  9  Q.  B.  868,  oocorv/.  —  Ed. 
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SECTION  ir. 

In  Uxcuse, 

(a)    Special  AssuiiFfliT. 

BRIND  V.  DALE. 
In  the  Ezcheqiter,  Tbinitt  Tesm,  1887. 

[R^nnied  in  2  Meeson  4r  Welsby,  775.] 

AssiTMPSiT.  The  declaration  stated  that  the  defendant,  before  and 
at  the  time  of  the  making  of  the  promise  thereinafter  mentioned,  was 
a  common  carrier  of  goods  in  and  by  a  certain  cart,  from  divers  places 
to  divers  other  places ;  and  thereupon  the  plaintiff  theretofore,  to  wit, 
on  the  14th  November,  1836,  at  the  request  of  the  defendant,  caused 
to  be  delivered  to  him,  as  such  carrier,  a  certain  trunk  containing  cer- 
tain goods  and  chattels  therein  particularly  described,  to  be  taken  care 
of  and  safely  and  securely  carried  and  conveyed  by  the  defendant,  as 
such  carrier,  in  and  by  the  said  cart,  from  a  place  called  Nicholson's 
Wharf  ,to  a  place  called  Brook's  Wliarf,  and  there  to  be  safely  and 
securely  delivered  by  the  defendant  for  the  plaintiff.  The  declaration 
then  alleged  in  the  usual  terms  a  promise  by  the  defendant  safely  to  J 
carry  and  convey  and  deliver  the  goods,  and  a  breach  in  not  carrying  I 
safely,  whereby  the  trunk  and  its  contents  were  lost. 

Fifth  plea,  that  at  the  said  time  when  he,  the  defendant,  received 
the  said  goods  and  chattels  from  the  plaintiff,  and  at  the  time  the  said 
supposed  promise  of  the  defendant  was  made,  an  express  condition  and 
agreement  was  then  made  and  entered  into  between  the  plaintiff  and 
the  defendant ;  that  is  to  say,  that  whilst  the  defendant  carried  and  con- 
veyed the  said  trunk  with  the  said  goods  and  chattels  in  and  by  his 
said  cart  from  the  said  place  called  Nicholson's  Wharf  to  the  said 
place  called  Brook's  WhaiiJ  he  the  said  plaintiff  would  accompany 
and  follow  the  said  cart  of  the  defendant,  and  watch  and  protect  the 
said  goods  and  chattels  from  being  stolen  or  lost  out  of  the  said  cart ; 
but  that  the  plaintiff,  contrary  to  the  said  condition  and  agreement  in  ' 
that  behalf,  wholly  neglected  and  refused  to  accompany  and  follow  the 
said  cart,  or  to  watch  and  protect  the  said  goods  and  chattels  from 
being  stolen  or  lost  from  the  said  cart;  by  reason  whereof  and  not  by 
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reason  of  any  negligence,  carelessness,  or  improper  conduct  in  the  de* 
fendant  or  his  servant,  the  said  goods  and  chattels  were  lost.  Verifi- 
cation. 

Special  demurrer,  assigning  for  causes,  first,  that  the  said  plea  does 
not  properly  confess  the  promise  in  the  declaration;  secondly,  that 
the  matter  of  defence  in  the  said  plea  amounts  to  the  plea  of  non- 
assumpsit,  and  ought  to  have  been  so  pleaded.  The  marginal  note 
stated  that  the  plaintiff  would  also  contend  that  the  plea  was  bad  in 
substance,  inasmuch  as  the  engagement  entered  into  by  the  plaintifil^ 
without  consideration,  could  not  limit  the  defendant's  liability  as  a 
common  carrier. 

Sarstov)^  in  support  of  the  demurrer  The  defendant  is  in  this 
dilemma,  —  either  the  plea  amounts  to  the  general  issue,  or  it  is  no 
answer  to  the  action.  It  sets  up  a  contract  difierent  from  and  incom- 
patible with  that  alleged  in  the  declaration.  The  court  then  called 
upon 

TFT  H.  Watsofiy  to  support  the  plea.  The  declaration  alleges  the 
defendant  to  be  a  common  carrier,  and  avers  a  delivery  to  him  as 
such.  Though  that  allegation  be  true,  there  may  yet  be  a  special 
agreement,  by  way  of  qualification  of  his  general  liability.  [Pabkb,  B. 
The  declaration  says,  the  goods  were  delivered  to  be  taken  care  of  by 
the  defendant ;  the  plea  says  they  were  not.]  The  defendant  says,  in 
substance,  ^'I  admit  I  received  the  goods  as  a  common  carrier,  but  I 
made  also  a  collateral  agreement  that  the  plaintiff  should  watch  them." 
The  defendant  would  have  his  remedy  over  against  the  plaintiff  for 
not  watching  the  goods  pursuant  to  his  agreement ;  and  so,  to  avoid 
circuity  of  action,  it  is  set  up  in  the  plea  in  discharge  of  the  plaintiff's 
cause  of  action.  [Parke,  B.  The  effect  of  the  agreement  is  to  pro- 
tect the  carrier  from  theft  or  loss ;  that  qualifies  the  contract.]  If  the 
court  is  of  opinion  that  it  amounts  to  a  qualification  of  the  plaintiff's 
contract,  not  to  a  substantial  and  collateral  contract,  the  plea  certainly 
cannot  be  sustained. 

I^er  Curiam,  Judgment  for  the  plaintiff} 

1  Sharland  v.  Leifchild,  4  C.  B.  52«ffWeedon  v.  Woodl*ridge,  13  Q.  b1^|0;  Mor-  .^ 
g&n  V.  Pebrer,  8  B.  N.  C.  467  ;  Williams  v.  Vines.  6  Q.  B.  356 ;  Nash  v.  Breeze,  U^fT 
&  W.  862*rileathj;.  Durant^l2^M JbJV.  438lr1^Ioun8ey  v.  Perrott,  2  Ex.  [>'J2f^uU 
taker  v.  Mas^,^  B!  NTC.^SsO,;  Srnith  r.l5ixon,  7  A.  &  E.  1,  accord.  See,  as  illustrating 
TR^am?  princTpleT  ASams  i;.  Jones,  12  A.  &  E.  455;  Jones  v.  Corbett,  2  Q.  B.  828; 
Webb  V.  Spioer,  18  Q.  B.  899;  Wti'duu  wi  Wuodbiidfet,  10  C^.  b.  muV^Smith  v,  Scott, 
6  C.  B.  K.  8.  770;  Trott  v.  Smith,  12  M.  k  W.  688.  — Ed. 
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SMART  V.  HYDE, 
In  thb  Ezchequeb,  Tbinity  Tebic,  1841. 

[BqxtrUd  in  8  Meeaon  fr  WeiUby,  728.] 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  the 
plaintiff  would  bay  of  the  defendant  a  mare  at  a  certain  price,  the  de- 
fendant promised  the  plaintiff  that  the  mare  was  sound,  and  averred 
as  a  breach  that  the  mare  was  not  sound. 

The  defendant  pleaded,  amongst  other  pleas,  thirdly,  that,  before 
the  promise,  he  the  defendant  sent  the  mare  to  a  certain  place  for  the 
sale  of  horses,  called  Lucas's  Repository,  there  to  be  sold  according  to 
certain  rules,  which  were  in  the  words  following :  "  Terms  of  pri- 
vate sale.  A  warranty  of  soundness,  when  given  at  this  repository, 
\  Jt  0  M  ^^  remain  in  force  until  twelve  o'clock  at  noon  of  the  day  next  after 
*^^'^'/'  *  the  day  of  sale,  when  it  will  be  complete,  and  the  responsibility  of  the 

4^^XZ*^^    L^     seller  will  terminate,  unless  in  the  mean  time  a  notice  to  the  contrary, 
"SajJI/^jla  t..J!i- accompanied  by  the  certificate  of  a  veterinary  surgeon,  be  delivered  at 
^     I       »  the  office  of  R.  Lucas ;  such  certificate  to  set  forth  the  cause,  nature, 

^JLJ^)^^        or  description  of  any  alleged  unsoundness ; "  of  all  which  the  plaintifl^ 
ri<'^^%^^^^   ^^^^  before  and  at  the  time  of  making  the  said  promise,  had  notice.    The 
SLvc/e^  ol.^^    plea  then  averred  that  the  sale  was  a  private  sale,  and  that  the  prom- 
(i^^  iiCcfeUc,  ^®^'  *°^  ^^®  buying  from  the  defendant,  took  place  subject  to  the  said 
1^        ^  ^j  rules  and  regulations  touching  the  private  sale  of  horses,  and  that  the 
\  ^rif"**^  same  were  agreed  to  by  the  parties ;  and  although  the  time  limited  by 
*^-_TU^  *  the  said  rules  for  the  delivery  of  the  notice  and  certificate  had  elapsed 

before  the  commencement  of  this  suit,  yet  no  such  notice  or  certificate 
had  been  delivered  by  or  for  the  plaintiff,  at  the  office  of  the  said  R. 
Lucas.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  amounted  to 
the  general  issue ;  that  whereas  the  plaintiff  had  declared  on  an  abso- 
lute and  unqualified  undertaking  that  the  mare  was  sound,  the  de- 
fendant had  not  confessed  and  avoided  the  same,  nor  had  directly 
denied  such  promise,  but  had  stated  matters  for  the  purpose  of  quali- 
fying such  promise,  and  of  showing  that  the  warranty  remained  in 
force  only  until  twelve  at  noon  of  the  day  after  the  sale,  and  was  a 
waiTanty  against  such  unsoundness  only  as  the  plaintiff  might  discover 
within  such  period. 

Crompton^  in  support  of  the  demurrer.  The  plea  attempts  to 
show  that  there  was  a  qualification  of  the  warranty,  and  that  the  con- 
tract was  different  from  that  declared  upon,  and  it  therefore  amounts 
CO  the  general  ]5»sue.     [Pabke,  B.    The  warranty,  a^  set  out  in  the 
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declaration,  is  an  absolute  one.  The  plea  admits  the  statement  in  the 
declaration,  but  sets  out  new  facts,  for  the  purpose  of  showing  that 
there  was  no  breach  of  contract ;  it  does  not  deny  a  sale  of  the  horse, 
or  the  warranty  that  the  horse  was  sound.]  On  the  warranty  stated 
in  the  plea,  there  is  to  be  no  responsibility  at  all  in  certain  cases,  and 
that  is  a  qualification  which  might  have  been  given  in  evidence  under 
the  general  issue.  In  Bywater  v.  Richardson,^  where  there  was  a 
similar  condition,  Littledale,  J.,  treats  it  as  a  qualified  warranty. 
[Pabkb,  B.  You  say  that  the  contract  which  would  have  to  be 
proved  would  vary  from  that  stated  in  the  declaration,  and  therefore 
might  be  given  in  evidence  under  the  general  issue.]  Yes.  In 
Latham  v.  Rutley,'  the  declaration  stated  a  contract  to  carry  ^oods 
from  London,  and  deliver  them  safely  at  Dover ;  the  contract  proved 
was  to  carry  and  deliver  safely,  fire  and  robbery  excepted ;  and  it  was 
held  to  be  a  variance.  Here  the  contract  stated  in  the  declaration  is, 
that  the  defendant  will  be  generally  answerable  for  the  unsoundness 
of  the  mare ;  but  the  contract  stated  in  the  plea  is,  that  he  will  not 
be  answerable  at  all,  if  the  act  be  not  done  within  a  given  time.  In 
Latham  t^.  Rutley,  Abbott,  C.  J.,  says,  ^  The  result  of  all  the  cases 
upon  the  subject  is,  that  if  the  canier  only  limits  his  responsibility, 
that  need  not  be  noticed  in  pleading ;  but  if  a  stipulation  be  made 
that,  under  certain  circumstances,  he  shall  not  be  liable  at  all,  that 
must  be  stated.''  [Pabkb,  B.  The  contract  there  stated  was  a  con- 
tract to  carry  the  goods  safely,  not  a  limited  contract,  if  the  goods 
were  not  affected  by  fire  or  robbery.  Here  the  contract  alleged  is, 
that  the  defendant  undertook  that  the  mare  was  sound :  that  he  is  to 
be  responsible  if  unsound  is  merely  an  inference  from  that.]  Where  a 
condition  merely  limits  the  amount  of  damages,  it  is  true  that  it  need 
not  be  stated  in  the  declaration  :  Clarke  v.  Gray ;  *  but  where  the  con- 
tract, as  in  this  case,  is  qualified  by  conditions,  it  is  a  variance  to  state 
it  as  absolute  in  its  terms.  In  Howell  v.  Richards,^  it  was  held,  that, 
if  a  covenant  for  quiet  enjoyment  be  restrained  by  any  qualifying 
context,  it  must  be  stated,  and  if  not,  that  the  defendant  might  take 
advantage  of  it  under  the  plea  of  the  general  issue,  as  being  an  untrue 
statement  of  the  deed  in  substance  and  effect.  Tempany  v,  Burnaud  ^ 
and  Browne  v,  Enill  *  are  authorities  to  the  same  effect.  In  Whit- 
taker  V.  Mason,''  the  plaintiff  declared  upon  a  contract  of  sale  of  cer- 
tain books ;  the  defendant  pleaded  that  the  books  were  sold  subject 
and  according  to  the  usage  and  course  of  dealing  observed  among 


1  1  Ad.  ft  Ell.  508;  8  Ner.  ft  M.  74& 

s  6  East,  664. 

•  4  Campb.  20. 

f  2  Bing.  N.  C.  869 ;  2  Scott,  667 


s  B.  ftCr.  20;  8  D.  ft  R.  211. 
«  11  East,  688. 
•  2  Brod.  ft  B.  896. 
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booksellers  in  London ;  to  which  the  plaintiffs  replied  de  injuria  ;  and 
on  demurrer  to  the  replication,  it  was  held  that  the  plea  in  effect 
amounted  to  the  general  issue.  [Pabkb,  B.  There  the  plea  set  up 
a  different  contract ;  here  the  plea  does  not  alter  the  consideration  or 
the  promise.]  The  omission  to  state  the  qualification  entirely  alters 
the  legal  effect  of  the  contract.  The  case  is  distinguishable  from 
Syms  V,  Chaplin,^  which  was  an  action  against  a  coach  proprietor  fbr 
the  loss  of  a  parcel  above  the  value  of  £10 ;  for  the  omission  to  de- 
clare the  value  of  the  parcel  did  not  qualify  the  nature  of  the  contract, 
but  was  a  matter  which  avoided  it,  and  therefore  required  to  be 
specially  pleaded.  The  general  rule  is,  that  contracts  are  entire,  and 
it  is  only  an  exception  to  that  rule,  that  where  a  part  of  the  contract 
does  not  affect  the  rest  which  is  declared  upon,  such  part  need  not 
be  stated. 

Jl  JBendersoiiy  contra.  The  plea  is  good.  The  truth  of  the  facts  stated 
in  it  is  consistent  with  the  contract  alleged  in  the  declaration.  The 
defendant  says,  True  it  is  I  promised  that  the  horse  was  sound,  and  it 
turned  out  to  be  unsound,  but  there  were  collateral  circumstances  which 
prevented  your  right  to  sue  from  arising.  Where,  indeed,  the  plea  dis- 
closes a  contract  different  from  that  alleged  in  the  declaration,  it  is 
bad,  as  amounting  to  the  general  issue.  The  cases  which  have  arisen 
since  the  new  rules  on  indebitatus  aasumpsity  show  that  where,  if  the 
plea  be  true,  the  declaration  is  not,  in  that  case  the  plea  is  open  to 
demurrer,  as  amounting  to  the  general  issue.  In  Latham  v.  Rutley, 
the  promise  alleged  was  absolute,  but  the  contract  proved  was  a 
qualified  one,  and  therefore  did  not  support  the  promise  declared  on. 
But  where  there  is  an  absolute  promise,  and  the  defence  is  that  its  efi- 
cacy  has  been  destroyed  by  matters  occumng  subsequently,  those 
matters  must  be  specially  pleaded.  In  Hotham  v.  The  £ast  India 
Company,^  where  there  was  a  covenant  in  a  charter-party,  that  no 
claim  for  short  tonnage  should  be  allowed,  unless  such  short  tonnage 
were  found  and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be 
taken  by  four  shipwrights;  it  was  held,  that  this  not  being  a  condition 
precedent  to  the  plaintiff's  riglit  to  recover  for  short  tonnage,  but  a 
matter  of  defence  to  be  taken  advantage  of  by  the  defendants,  the 
not  averring  performance  was  no  ground  for  arresting  the  judgment. 
That  case  resembles  the  present.  It  was  not  necessary  for  the  plain- 
tiff to  aver  performance  of  the  condition  annexed  to  this  wairanty ; 
it  is  sufficient  for  him  to  allege  the  contract  and  breach.  The  fact  on 
which  the  defendant  relies  is  collateral  to  the  original  contract,  and 
therefore  ought  to  be  pleaded  specially. 

i  5  Ad.  &  Ell.  684 ;  1  Ker.  &  F.  129.  M  T.  R.  688. 


8ECT.  II.]  SMABT  t^.   HTBE.  45 

Cromptofiy  in  reply.  The  contract  as  set  out  in  the  plea  affects  the 
consideration  stated  in  the  declaration,  for  the  plaintiff  is  bound  to 
give  notice  of  the  unsoundness  before  a  specified  time,  in  order  to 
render  it  an  absolute  warranty.  Hotham  v.  The  East  India  Company 
turns  on  the  distinction  between  covenant  and  assumpsit,  and  on  the 
rule  which  is  peculiar  to  the  former,  that  a  party  need  not  set  out 
more  covenants  than  those  of  the  breach  of  which  he  complains ;  but 
that  is  not  applicable  to  assumpsit.  The  condition  which  it  is  not 
requisite  to  state,  is  such  a  one  as  does  not  qualify  the  original  prom- 
ise. The  narrow  point  is,  does  this  plea  afiect  the  liability  which 
the  defendftnt  is  under,  upon  the  contract  alleged  in  the  declaration  ? 
It  is  submitted  that  it  does ;  it  shows  that  he  is  not  absolutely  bound ; 
whereas,  on  the  contract  as  stated  in  the  declaration,  he  is  so.  Latham 
V,  Rutley  is  in  point.  [Pabks,  B.  In  that  case  there  was  no  prom- 
ise to  carry  safely  at  all  events ;  here  there  was  an  absolute  warranty 
of  soundness.] 

Pabke,  B.  I  am  of  opinion  that  the  plea  is  a  good  plea,  and  that 
the  defendant  is  entitled  to  judgment.  The  declaration  states,  that, 
in  consideration  that  the  plaintiff  would  buy  a  mare  of  the  defend- 
ant, the  defendant  promised  that  she  was  sound.  Then  there  is  a 
special  plea,  which  states,  that  the  mare  was  sent  to  a  repository  for 
the  sale  of  horses,  to  be  sold  according  to  certain  rules,  which  pro- 
vided that  the  warranty  of  soundness  was  to  remain  in  force  up  to  a 
certain  time  only,  unless  notice  of  the  unsoundness  was  in  the  mean 
time  given ;  and  it  goes  on  to  aver  that  the  sale  took  place  subject 
to  those  rules,  and  that  no  notice  was  delivered  within  the  time  spec- 
ified. It  appears  to  me  that  such  plea  is  not  bad  as  amounting  to  the 
general  issue.  It  admits  the  contract  and  the  promise,  but  shows  it 
jo  have  been  maSe  subject  to  certain  rules  which  have  not  been  com-  _^ 
)lied  with.  What  is  the  meaning  of  those  terms  ?  It  seems  to  me 
to  be  this,  that  the  warranty  shall  be  deemed  to  have  been  complied 
with,  unless  a  notice  and  certificate  shall  be  delivered  to  the  vendor 
before  twelve  o'clock  at  noon  of  the  day  next  after  the  day  of  the 
We.  That  18  not  a  denial  of  the  warranty,  but  a  mere  condition  an- 
nexed  to  it.    ^o  notice  and  certificate  were  delivered,  and  therefore 


the  contract  is  to  be  considered  as  complied  with.  If  the  matter 
relating  to  the  notice  had  been  by  way  of  proviso  upon  the  warranty, 
it  might  perhaps  have  been  necessary  to  state  it  in  the  declaration ; 
but  upon  that  point  I  give  no  opinion.  It  is  enough  to  say  that  every 
word  of  this  plea  is  consistent  with  the  contract  stated  in  the 
declaration. 

Aldebson,  B.    The  meaning  of  the  plea  is,  that  there  was  a  sort 
of  conventional  warranty  of  soundness,  and  that  the  warranty  was  to 
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be  considered  as  complied  with,  unless  a  notice  and  certificate  .^f  un- 
soundness were  given  within  a  certain  time,  which  was  not  done. 
That  is  not  a  denial  of  the  contract,  as  alleged  in  the  declaration. 
GuBNEY,  B.,  and  Rolfe,  B^  concurred. 

Judgment  for  ike  defendant} 


LYALL  V.  HIGGINS. 
Ik  the  QuEEii's  Bench,  April  25,  1843. 

[Rqxnied  in  4  Omen's  Bench  ReporU,  628.] 

Assumpsit.  The  declaration  (first  count)  stated  that  plaintiffs,  at 
the  time  of  the  making  of  the  promise  ailer  mentioned,  viz.,  on,  &c., 
had  engaged  one  Alexander  Christie  to  act  in  the  capacity  of  collect- 
ing clerk  to  them,  the  said  plaintifis,  but  were  desirous  of  having,  and 
required,  security  for  the  correctness  of  the  pecuniary  transactions  of 
the  said  A.  C.  as  such  collecting  clerk  with  plaintifis  previously  to 
employing  A.  C.  in  the  capacity  aforesaid,  whereof  defendant  then 
had  notice ;  and  thereupon  afterwards,  viz.,  on,  &c.,  in  consideration 
that  plaintiffs,  at  the  request  of  defendant  and  of  one  William  Sands, 
would  employ  A.  C.  as  such  collecting  clerk  to  plaintifi^  as  aforesaid, 
defendant  and  W.  S.  then  guaranteed  to  plaintiffs  the  correctness  of 
the  pecuniary  transactions  of  the  said  A.  C.  with  plaintiffs,  as  such 
collecting  clerk  to  plaintiff  as  aforesaid,  to  the  amount  of  £500,  in 
manner  following:  that  is  to  say,  defendant  then  undertook  and 
promised  plaintifis  to  be  security  to  them  to  the  amount  of  £250. 
And  the  said  W.  Sands,  &c.  (the  like  undertaking  by  Sands).  Aver- 
ment that  plaintiffs,  relying  on  the  guarantee,  &c.,  did  thereupon,  to 
wit,  on,  &C.,  employ  A.  C^  as  such  collecting  clerk  to  plaintiffs  as  afore- 
said, and  A.  C.  remained  and  continued  in  their  employment  as  such 
collecting  clerk  for  a  long  space,  &c.,  viz.,  two  years  then  next  follow- 
ing; that,  while  A.  C.  so  remained  and  continued,  &c^  he,  A.  C,  as 
such  collecting  clerk,  collected  and  received  from  divers  persons  divers 
debts  and  sums  of  money  for  and  on  account  of  plaintiff  and  as  their 
moneys,  to  a  large  amount,  viz.,  to  the  amount  of  £20,000 ;  yet  A.  C. 
did  not  correctly,  honestly,  and  faithfully  account  for  or  pay  the  said 
moneys  to  plaintifi^,  but,  on  the  contrary,  whilst  he  was  such  collecting 
clerk  to  plaintifis  as  aforesaid,  wrongfully  converted  and  disposed  of  a 
gi'eat  part,  to  wit,  £500,  part  of  the  said  moneys  so  by  him  collected 

1  See  Clarke  v.  Gray,  6  East,  564;  Sharland  v.  Leifchild,  4  C.  B.  638;  Wecdoa  o, 
Woodbridge,  18  Q.  B.  462.  —  Ed.         */  rw^  ^.     (Ucu^JC.     ^^  Q.^-  /  f  ^. 
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and  received  as  such  collecting  clerk  to  plaintifis  as  aforesaid,  to  his 
own  use;  and  thereby  the  pecuniary  transactions  of  A.  C.  with 
plaiutifik,  as  such  collecting  clerk  as  aforesaid,  became  and  were  incor- 
rect and  deficient  to  that  amount ;  of  all  which,  &c. :  notice  to  de- 
fendant, on,  &c.,  and  request  to  him  by  plaintiff  to  pay  them  the  £250. 
Breach,  non-payment. 

Plea  2.  That,  before  defendant  made  the  promise  in  the  first  count 
mentioned,  and  before  plaintifiSs  desired  or  required  security  for  the 
correctness,  &c^  as  in  that  count  mentioned,  viz.,  on,  ifec,  plaintifib  and 
A.  C.  had  agreed  together  that  plaintiffs  should  employ  A.  C,  and 
that  he  should  serve  them,  in  the  said  capacity  of  collecting  clerk  to 
the  plaintiff  as  in  the  first  count  mentioned,  for  certain  commission 
and  reward  to  A.  C.  in  that  behalf;  which  agreement  was  in  full  force 
and  effect,  unexpired  and  undetermined,  at  the  said  time  of  making 
the  defendant's  promise  in  that  count  mentioned,  and  also  at  and 
during  the  period  and  times  therein  mentioned  during  which  A.  C. 
remained  and  continued  in  the  employ  of  plaintifib  as  such  collecting 
derk  to  them  as  aforesaid,  as  in  the  said  first  count  mentioned.  And 
that  plaintifils  did  not  desire  or  require  security  for  the  correctness  of 
the  pecuniary  transactions  of  the  said  A.  C.  as  such  collecting  clerk  as 
aforesaid,  nor  did  defendant  promise  as  in  the  said  count  mentioned, 
nntil  after  plaintiffi  and  A.  G.  had  completely  made  and  concluded  the 
said  agreement  between  them  above  mentioned.    Verification.^ 

Special  demurrer.  v 

Bain^  for  the  plaintiff.  The  second  plea  does  not  confess  and  avoid, 
and  amounts,  at  most,  to  an  argumentative  denial  of  the  consideration. 

Mrle^  contra.  The  second  plea  is  good :  it  supplies  the  fact,  not  dis- 
closed by  the  declaration,  that  the  plaintiffi  had  agreed  to  employ 
Christie  before  they  desired  security  from  the  defendant ;  and  their 
doing  what  they  were  already  bound  to  do  was  no  consideration  for 
the  defendant's  promise.  Stilk  v.  Meyrick;'  Jones  t;.  Waite,'  judg- 
ments of  Patteson,  J.,^  Lord  Abinger,  and  Lord  Denman,  C.  J.^  [Lord 
Dbnmak,  C.  J.  Tour  plea  introduces  a  different  agreement  between 
the  plaintifib  and  defendant  from  that  stated  in  the  declaration.  Ought 
that  to  be  specially  pleaded  ?]  The  plea  only  avoids  the  contract  de- 
clared on.  It  alleges  that  such  a  contract  was  in  fact  made,  but  the 
plaintiff  were  bound  already.  [Patteson,  J.  You  do  not  deny  the 
promise,  or  the  fact  stated  as  the  consideration,  but  contend  that  you 

^  Only  BO  much  of  the  case  is  {pyen  as  relates  to  the  second  plea. — Ed. 
t  2  Camp.  817;  •.  c.  6  Esp.  N.  P.  C.  129.     See  England  v.  Davidson/  11  A.  A 
S.866    . 

s  5  New  Ca.  UL  «  Page  861. 

»  Page  866.  •  Pages  868, 860. 
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now  find  the  agreemelit  to  have  been  nudum  pactum ;  that,  although 
the  plaintiffs  professed  that  they  would  employ  Christie  at  the  de- 
fendant's request,  they  did  not  do  it  on  his  request,  being  already 
bound.] 

JDain,  in  reply. 

LoBD  Denman,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment  on  the  second  plea.  It  i|ets  up  a  different  consideration 
fi'om  that  which  the  declaration  alleges;  and  the  matter  might  have 
been  given  in  evidence  on  non-assumpsit.  It  is  not  a  confession,  but 
adds  something  to  the  statement  in  the  declaration,  which  makes  a 
different  contract. 

Patteson,  J.  The  second  plea  is  a  denial  of  the  alleged  considei^a- 
tion,  namely,  that  the  plaintifis,  at  the  defendant's  request,  would 
employ  Christie.  It  is  now  settled  that  the  proper  mode  of  traversing 
a  consideration  is  by  plea  of  non-assumpsit.  It  has  been  suggested 
that  the  plaintifis  might  have  previously  engaged  Christie,  and  yet 
that  their  promise  to  employ  him  in  future  might  have  been  at  the  de- 
fendant's request.  But,  if  it  turns  out  on  the  pleading  that  they  did 
not  agree  to  employ  Christie  at  the  defendant's  request,  but  had  so 
agreed  before  it  was  made,  that  is  a  denial  of  his  b^ing  employed  at 
the  request  of  the  defendant.  The  consideration,  therefore,  is  denied ; 
and  the  plea  should  have  been  non-assumpsit. 

Williams,  J.  The  second  plea  turns  only  on  a  different  mode  of 
interpreting  the  contract  from  that  adopted  in  the  declaration.  The 
plea  should  have  been  non-assumpsit,  and  the  defence  under  it  would 
have  been  variance. 

Judffmentfar  plaintiffs  an  the  second  plea.^ 


SIEVEKINQ  AND  Another  v.  DXJTTON. 
'    In  the  Common  Pleas,  June  11,  1846. 

[Reported  in  8  Common  Bench  ReporU,  881.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  plain- 
tiffs, at  the  request  of  the  defendant,  agreed  to  supply  the  defendant, 
and  the  defendant  ordered  of  the  plaintiffs,  divers  large  quantities 
of  wool,  to  be  purchased  by  him  upon  certain  terms,  that  is  to  say, 

1  Sutherland  v.  Pratt,  11  M.  &  W.  296 ;  Raikes  v.  Todd,  8  A  &  E.  864 ;  Wade  v. 
Simeon,  2  C.  B.  648;  Breech  v.  White,  12  A.  &£.  670;  Weedon  v  Woodbridga 
18  Q.  B.  481,  accord;  Passenger  v.  Brookes,  1  B.  N.  C.  687,  con(ro.--ED.       ^^^lH.  • 
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&c. ;  that,  in  consideration  thereof,  and  that  the  plaintifTs,  at  the  like 
request  of  the  defendant,  then  promised  the  defendant  to  delivei  the 
said  quantities  of  goods  to  the  defendant,  according  to  the  said  con- 
tract, the  defendant  then  promised  the  plaintiffs  to  accept  the  said 
goods,  and  to  pay  for  the  same  according  to  the  terms  of  the  said  con- 
tract. Averment,  that  the  plaintiffs  had  always  been  ready  and  willing, 
and  afterwards,  to  wit,  on,  &c^  tendered  and  offered  to  deliver  the  said 
goods  to  the  defendant,  according  to  the  terms  of  the  said  contract, 
<&c     Breach,  that  the  defendant  refiiged^^to  accept  them. 

Plea,  that,  at  the  time  of  the  defehcmnt's  ordering  the  said  quantities 
of  wool,  and  making  the  said  promise^  as  in  the  first  count  of  the  dec- 
laration alleged,  the  plaintiffs  produced  and  showed  to  the  defendant 
a  certain  sample  of  the  said  wool,  and  then  promised  the  defendant  to 
deliver  the  said  quantities  of  wool  to  the  defendant,  and  that  the  whole 
of  the  said  quantities  of  wool  were  equal  in  quality  and  description  to 
the  said  sample ;  that  the  defendant  then  ordered  the  said  quantities 
of  wool,  and  made  the  said  promise,  as  in  the  said  first  count  men- 
tioned,  on  the  faith  and  terms,  and  in  consideration  of  the  said  promise 
of  the  plaintiffs,  and  not  otherwise ;  but  that  the  said  quantities  of 
wool,  at  the  time  when  they  were  so  offered  and  tendered  for  delivery 
by  the  plaintiff  as  in  the  said  first  count  mentioned,  were  not  equal  in 
quality  and  description  to  the  said  sample,  but,  on  the  contrary  thereof, 
the  same  were  of  a  very  inferior  and  bad  and  indifferent  quality  and 
description,  and  of  much  less  value,  and  of  no  use  or  value  to  the  de- 
fendant ;  whereupon  and  wherefore  the  defendant  then  refused  to  accept 
the  said  wool,  or  pay  for  the  same ;  as  he  lawfully  might,  <fec.  Veri- 
fication. 

To  this  plea  the  plaintiffs  demurred  specially,  on  the  ground,  amongst 
others,  that  it  amounted  to  non-assumpsit. 

DovsUng^  Serjt.,  in  support  of  the  demurrer.  The  declaration  alleges 
an  absolute  contract  on  the  part  of  the  defendant  to  receive  the  wool, 
without  any  condition  as  to  quality,  or  any  specific  description.  The 
plea  alleges  that  the  contract  was  for  a  sale  of  wool,  with  a  warranty 
that  the  bulk  was  equal  to  sample :  that  introduces  a  qualification  into 
the  contract,  and  amounts  to  a  mere  denial  of  the  contract  declared 
on.    Morgan  v.  Pebrer ;  ^  Nash  v.  Breeze ;  *  Heath  v,  Durant.* 

Cfianndii  Seijt.,  contra.  Had  this  been  pleaded  to  a  count  in  in- 
debitatus assumpsit  for  goods  sold  and  delivered,  or  goods  bargained 
and  sold,  the  plea  would  undoubtedly  have  been  open  to  the  objection 
suggested.  But  the  difficulty  here  arises  from  the  new  rules,  which 
provide  that  the  plea  of  non-assumpsit  shall  operate  only  as  a  denial 


«  a  N.  C.  457;  4  Scott,  280.  »  11  M  &  W.  852.  »  12  M.  &  W.  438. 
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in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  matter  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  in  law. 
This  plea  does  not  deny  the  express  contract  alleged  iu  the  declaration ; 
on  the  contrary,  it  admits  it ;  and  it  seeks  to  justify  the  refusal  to  accept 
the  wool,  by  showing  that  it  differed  in  quality  from  that  which  the 
plaintiffs  contracted  to  deliver.  [Maulb,  J.  The  contract  stated  in 
the  declaration  is  for  the  delivery  of  wool  of  a  merchantable  quality. 
TiNDAL,  C.  J.  Upon  non-assumpsit  the  plaintifis  would  be  non-suited, 
if  they  {>roved  a  contract  other  than  that  alleged.  Cbbsswell,  J.,  re- 
fen-ed  to  Parker  v.  Palmer.^  Maule,  J.  If  issue  were  taken  on  the  \ 
tender,  the  plaintiffs  would  fail  unless  they  proved  a  tender  of  wool  of 
the  quality  and  description  ordered.]  The  plea,  at  all  events,  complies 
with  the  spirit  of  the  new  rules.  [Maulb,  J.  The  defendant  should 
certainly  be  allowed  to  plead  this  defence,  if  it  is  not  open  to  him  under 
non-assumpsit.] 

Dowling^  Serjt.,  in  reply.  The  plea  in  question  clearly  amounts  to 
no  more  than  a  denial  of-  the  contract  alleged  in  the  declaration. 
[TiNDAL,  G.  J.  The  contract  set  up  by  the  plea  is  not  necessarily  in- 
compatible with  that  stated  in  the  declaration.]  It  is  diflicult  to  see 
how  the  two  could  coexist.    [Maulb,  J.,  referred  to  Street  v.  B*ay.*] 

The  court,  afler  some  deliberation,  were  abont  to  pronounce  judg« 
ment  in  favor  of  the  plea,  when  Dowling^  Seijt.,  prayed  leave  to  with- 
draw the  demurrer;  which  was  granted,  upon  the  usual  terms. 

Itule  accordingly} 


\ 


In  ExcuBe  —  (continued). 

(6)  Gbnbbal  Assumpsit. 

HAYSELDEN  t;.  STAFF. 
In  thb  EiNa's  Bench,  May  27,  1886. 

[Reported  in  5  Adolphus  f-  Ellis,  168.] 

Indebitatus  assumpsit  for  (among  other  considerations)  the  price 
and  value  of  work  done,  and  materials  provided  for  the  same;  promise 
to  pay  on  request. 

Plea  (among  others)  as  to  non-payment  of  £1  0«.  9d^  parcel  of  the 

1  4  B.  &  Aid.  887.  *  2  B.  &  Ad.  466. 

s  See  Parker  v.  Palmer,  4  B.  ft  Al.  887 ;  Sharland  v.  LeifchUd,  4  C.  B.  629 ;  We* 
donv.  Woodbridgo,  18Q.B.  462.— Ed.  ^  y  ^  ^  — /^ 
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above,  that  tlte  said  work  and  materials  were  work  done  and  materials 
provided  for  tbe  same  by  the  plaintiff  for  the  defendant  in  and  aboat 
the  endeavoring  to  prevent  a  certain  chimney  from  smoking,  and  upon 
the  terms,  agreement,  and  understanding  that  the  plaintiff  should  not 
be  paid  for  the  said  work  and  matenals,  or  any  part  thereof,  unless  he 
should  succeed  in  preventing  the  said  chimney  from  so  smoking  as 
aforesaid.  Averment,  that  plaintiff  hath  not  succeeded,  &c  Yerifi 
cation. 

Demmrer,  assigning  for  causes,  that  the  plea  amounts  to  the  general 
issue,  and  is  argumentative,  and  an  evasive  and  indirect  denial  of  the 
cause  of  action,  and  does  not  sufficiently  traverse,  or  confess  and 
avoid  it. 

The  case  was  now  argued.^ 

Susby^  for  the  plaintiff.  The  plea,  instead  of  confessing  the  con- 
tract, alleges  matter  to  show  that  it  never  was  made  as  alleged  in  the 
declaration ;  it  is  therefore  bad,  and  falls  within  the  principle  of  the 
eases  collected  in  Com.  Dig.  Pleader  (E.  13),  and  (E.  14).  It  is  true 
that  not  only  matter  in  confession  and  avoidance  may  be  specially 
pleaded,  but  also  matter  of  law  which  may  be  given  in  evidence  on 
the  general  issue.  In  Carr  t;.  Hinchliff '  the  plea  was  upheld  on  both 
these  principles.  But  the  present  case  does  not  fall  within  either. 
The  case  is  the  stronger,  because  here  the  plea  goes  to  a  part  only  of 
the  consideration ;  and  therefore  the  unnecessary  prolixity,  which  is 
the  fiiult  against  which  the  rule  was  intended  to  guard,*  is  aggra- 
vated. 

Martin^  contra.  The  plea  is  good,  whether  considered  with  refer- 
ence to  the  new  rules,  or  independently  of  them.  The  declaration 
alleges  a  performance  of  work  and  supply  of  materials  at  the  de- 
fendant's request ;  and  from  the  fact  so  alleged  it  seeks  to  raise  a  legal 
implication  of  a  promise.  The  general  issue  would  amount  to  a  denial 
of  that  fact,  and  of  nothing  more ;  *  but  that  fact  is  here  admitted ; 
the  plea  therefore  suggests  a  defence  which  the  general  issue  would 
not  raise.  It  is  assumed  on  the  other  side  that  a  plea  in  confession 
and  avoidance,  to  a  declaration  in  indebUcttus  assumpsit^  must  confess 
the  debt ;  whereas  it  need  only  confess  the  fact  alleged  as  the  ground 
of  implying  the  promise.  That  being  confessed,  a  prima  facie  right 
in  the  plaintiff  is  admitted,  which  the  defendant  is  to  avoid  by  new 
matter.    Thus,  in  the  new  rules  of  pleading,  it  is  said  *  that,  in  indebi^ 

^  Before«Lord  Demnaii,  C.  J.,  Littledale,  Patteson,  and  Willianis,  JJ. 

s  4  B.  ft  C.  M7. 

s  See  Warner  v,  Wainsford,  Hob.  127  (ed.  6) 

4  Bale,  H.  4  W.  4,  Assumpsit,  1,  6  B.  ft  Ad.  viL 

»  5  B.  ft  Ad.  Tu.,  Tiii. 
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tatus  assumpsit  for  goods  sold  and  delivered,  non-assumpsit  denies 
merely  the  sale  and  delivery  in  point  of  fact.  Here  the  plea  certainly 
shows  that  the  contract  was  conditional ;  bat  it  lay  upon  the  defend- 
ant to  allege  the  condition  and  deny  its  performance,  as  he  could  not 
deny  the  substantive  fact.  [Littledale,  J.  Certainly  the  new  rules  ^•i^ 
BO  far  treat  a  contract  with  a  condition  and  without  it,  as  the  same  ^* 
thing,  that  they  do  not  allow  separate  counts  on  eachiJ  The  cases 
given  in  the  new  rules,  under  Assumpsit  3,"  show  that  the  special  plea 
need  not  confess  the  debt,  but  only  the  fact  which  prima  facie  raises 
a  promise.  Thus,  coverture,  illegality  of  consideration,  unseaworthi- 
ness, misrepresentation,  concealment,  are  all  matters  which  show  that 
the  debt  never  arose ;  yet  they  are  to  be  specially  pleaded,  because 
they  do  not  deny  the  fact  alleged  as  the  foundation  of  the  debt.  In 
Potts  V.  Sparrow,*  it  was  held  that  an  objection  to  an  action  of  assump- 
sit for  the  costs  of  preparing  an  illegal  agreement  could  not  be  taken 
on  a  plea  of  non-assumpsit,  though  it  was  urged  that  the  new  rules 
applied  only  where  the  illegality  objected  to  was  in  the  contract,  the 
breach  of  which  was  the  subject  of  the  action  itself  Edmunds  v. 
Harris*  goes  much  beyond  the  present  case.  [Lord  Denman,  C.  J. 
If  that  decision  be  correct,  no  doubt  it  is  an  authority  in  your  &vor; 
but  some  of  the  other  eases  put  by  you  are  instances  of  facts  dehors 
the  contract,  and  where,  but  for  such  facts,  there  would  be  a  good  con- 
tract. Perhaps  the  rule  as  to  goods  sold  and  delivered  is  not  expressed 
I  so  correctly  as  it  might  be.]  Here  that  has  been  done  for  the  defend- 
ant upon  which,  but  for  the  matter  alleged  in  the  plea,  the  plaintiff 
would  have  a\  implied  right  to  sue.  [Patteson,  J.  it  has  been  said 
that  the  "denial  of  the  sale  and  delivery  in  point  of  fact"  means,  of 
the  sale  and  delivery  laid  in  the  declaration ;  that  is,  a  sale  and  deliv- 
ery to  be  paid  for  on  request ;  and  that,  if  it  appear  that  the  payment 
was  to  be  on  a  future  day,  or  upon  condition,  the  sale  and  delivery 
alleged  are  negatived ;  and  that  therefore  such  a  defence  amounts  to 
the  general  issue.]  The  plea  here,  correctly  speaking,  does  not  show 
that  the  plaintiff  was  to  be  paid  only  if  a  certain  event  occurred,  but 
that  his  right  was  to  be  defeated  in  case  of  the  non-occurrence  of  the 
event :  that  is  not  a  traverse,  but  new  matter.  In  Waddilove  v,  Bar- 
nett  *  the  declaration  was  in  assumpsit  for  use  and  occupation ;  and  it 
was  held  that  the  defendant  could  not,  under  the  general  issue,  show 
that  after  the  rent  became  due  he  had  received  notice  from  a  party  to 
whom  the  plaintiff  had  mortgaged  the  premises  before  the  occupation 
commenced,  and  that  he  had  paid  such  party  accordingly.    [Lord 

>  R.  H.  4  W.  4,  General  Rules  and  ReflruUtions,  6,  6  6.  ft  Ad.  u. 
s  5  B.  &  Ad.  Tui.  M  New  Ca.  694. 

«  2  A.  &  E.  414 ;  B.  0.  4  N.  &  M.  182.  »  2  New  Ca.  638. 
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DiSNMAN,  C.  J.  There  the  defence  went  to  show  that  the  plaintiff 
was  not  the  real  owner.]  That  coald  not  have  been  the  principle  of 
the  decision ;  for  snch  a  principle  would  also  apply  to  rent  becoming 
due  after  the  notice  from  the  mortgagee ;  whereas  it  was  held  that,  as 
to  this,  the  defence  might  be  shown  under  non-assumpsit.  The  prin- 
ciple was  that,  as  to  the  last-mentioned  rent,  the  occupation  by  the 
sufferance  and  permission  of  the  plaintiff,  which  was  the  fact  raising 
the  contract,  was  negatived  by  the  eyidence :  as  to  the  rent  due  before 
the  notice,  such  occupation  was  not  negatived  but  admitted;  and 
therefore  matter  showing  that,  though  the  fact  r^ing  the  contract 
was  true,  still  the  debt  had  riot  arisen,  was  held  not  to  be  admissible 
in  proof  under  non-assumpsit. 

Then,  independently  of  the  new  rules,  this  matter  might  be  spe- 
cially pleaded.  It  is  necessary  only  that  a  special  plea  of  this  kind 
should,  as  this  does,  give  color  to  the  plaintiff  Stephen  on  Pleading, 
421  (ed.  3).  Carr  v.  Hinchliff  ^  shows  this,  and  proves  that  a  plea  does 
not  necessarily  amount  to  the  general  issue,  because  the  defence  which 
it  suffgests  might  have  been  shown  under  the  general  issue.  Bird  v. 
Higginson^  is  to  the  same  effect.  [^Busbi/,  The  court  did  not  ex- 
pressly decide  that  point.  Littlbdalb,  J.  They  gave  judgment  for 
the  defendant,  though  the  objection  was  assigned  on  special  demurrer 
to  the  plea.  In  special  actions  on  the  case  for  disturbance,  every  one 
knows  that  the  answer  may  be  pleaded  specially.]  And  that,  whether 
it  be  by  way  of  confession  and  avoidance,  or  by  way  of  raising  a  ques- 
tion of  law.  [LiTTLEDALB,  J.  It  is  said  in  Com.  Dig.  Pleader  (E.  14) 
that  this  objection  should  be  taken  by  motion,  not  by  demurrer."  That 
seems  not  to  be  considered  law  now.^]  Cur,  adv.  vuU. 

Lord  Dbnmak,  C.  J.,  on  a  subsequent  day  of  this  term  (June  13tb), 
delivered  the  judgment  of  the  court.  After  stating  the  declaration, 
the  plea,  and  the  demurrer,  and  causes  assigned,  his  Lordship  proceeded 
as  follows :  — 

It  must  be  first  considered,  whether  the  defence  set  up  in  the  plea 
could  be  given  in  evidence  under  the  general  issue  of  non-assumpsit; 
because,  if  it  could  not,  then  there  is  no  ground  for  the  demurrer. 

There  is  no  doubt  but  it  might  be  so  before  the  new  rules,  because 
not  only  might  the  fact  of  the  actual  contract  itself  be  denied,  but  |  j^^^ajf  1^ —  */ 
also  it  might  be  proved  that  it  was  void  in  law,  or  that  the  contract  \    J  j         J      ' 
itself  had  been  performed,  or  that  the  defendant  was  excused  from  the  '  '^^    /i^^^ex,  , 
I)ei-formance  of  it  by  many  other  circumstances. 

But,  since  the  new  rules  (and  which  have  the  force  and  effect  of  an 

M  B.  &  C.  547.  s  2  A  &  E.  696. 

»  Citing  Warner  v,  Wainsford,  Hob.  127  (ed.  6),  and  Ward  aiid  Blunt's  Ca^e 
I  Leon.  178. 

«  See  Stephen  on  Pleading,  421  (ed.  8). 
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act  of  Parliament)  in  actions  of  assumpsit,  ^  the  plea  of  non-assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  by  law."  In  actions  of  assumpsit  for  goods 
sold  and  delivered,  the  plea  of  non-assumpsit  will  operate  as  a  denial 
of  the  sale  and  delivery  in  point  of  fact.  And  "  in  every  species  of 
assumpsit  all  matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  show  the  transaction  to 
be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  shall  be  specially  pleaded." 

One  of  the  general  objects  of  these  new  rules  was  to  compel  a 
defendant  to  put  bis  defence  specially  upon  the  record.  And  in  con* 
formity  with  this  object  the  case  of  Edmunds  v.  Harris  ^  was  decided. 
It  was  an  action  of  debt  for  goods  sold  and  delivered,  to  be  paid  for 
on  request.,  and  which  as  to  this  is  the  same  thing  as  indeMtatua 
assumpsit /  to  which  there  was  a  plea  of  never  indebted;  and  it 
appeared  on  the  trial  that  the  goods  were  sold  on  a  credit  which  had 
not  expired  when  the  action  was  brought ;  and,  on  a  question  whether 
this  defence  was  admissible  on  the  general  issue,  the  Court  of  King's 
Bench  held  it  was  not,  and  that  it  ought  to  have  been  specially  pleaded, 
and  that  it  was  one  of  the  cases  which  the  new  rules  were  framed  to 
avoid.  But  that  case  was  doubted  in  Taylor  v.  Hilary,"  on  the  ground 
that,  if  the  time  of  credit  has  not  expired,  the  plaintiff  proves  a  differ- 
ent contract  from  that  which  he  has  stated  in  the  declaration,  which 
was  to  pay  on  request.  And  so  also  in  Enapp  v.  Harden,'  Parke,  B., 
considered  it  as  doubtful  whether  Edmunds  v.  Harris  *  was  properly 
decided.  We  think,  therefore,  that  the  case  of  Edmunds  v,  Harris  * 
cannot  be  considered  as  a  binding  authority ;  and,  if  not,  as  the  de- 
fence set  up  on  this  record  shows  a  different  contract  from  that  which 
is  stated  in  the  declaration,  inasmuch  as  the  contract  stated  in  the 
plea  is  that  the  money  should  be  paid  on  a  certain  condition  which" 
has  not  been  performed,  it  is  not  a  contract  to  pay  upon  request ;  and 
therefore  the  defence  might  be  gone  into  upon  the  general  issue. 

And  in  the  case  of  Waddilove  v.  Bamett  *  it  was  held,  in  an  action 
for  use  and  occupation,  that,  under  the  issue  of  non-assumpsit,  the 
defendant  might  give  in  evidence  that  the  plaintiff  had  mortgaged 
the  premises  before  the  defendant  came  into  the  occupation,  and  that 
the  mortgagee  had  given  notice  to  the  defendant  not  to  pay  the  plain- 
tiff any  rent  becoming  due  after  such  notice.  And  this  was  deter- 
mined by  the  court  after  considering  the  effect  of  the  new  rules. 

1  2  A.  &  E.  414;  8.  o.  4  N.  &  M.  182. 

«  1  Cr.,  M.  &  R.  741 ;  8.  c.  5  Tyrwh.  87a 

>  1  Gale,  47.    See  also  Jones  v.  Nanney,  1  M  &  W.  888. 

<  2  New  Ca.  683. 
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But,  thongh  the  defence  might  be  gone  into  under  the  general  iasii 
it  does  not  necessarily  follow  that  the  defence  may  not  be  specially 
pleaded  on  the  record.  /^ 

In  the  case  of  Carr  v.  Hinchliff*  a  defence  was  put  upon  the  record, 


which,  it  was  admitted,  might  have  been  gone  into  upon  the  general   >/    *^. 
issue,  and  yet  allowed  to  be  a  good  plea.    It  was  an  action  for  goods  ^^ 


sold  and  delivered ;  and  the  plea  was  that  the  goods  were  sold  by  a 
third  person  as  the  agent  of  the  plaintiff,  with  the  proper  averments  of 
want  of  knowledge,  &o. ;  and  then  the  defendant  set  oif  a  debt  due 
from  that  third  person.  The  question  was  much  considered  in  that 
case ;  but  there  was,  in  the  first  instance,  a  complete  contract  admitted 
by  the  plea  of  the  prima  facie  liability  of  the  defendant  to  the  action, 
because,  independently  of  the  set-o^  the  defendant  would  have  been 
liable ;  there  was  therefore  a  confession  of  the  contract  stated  by  the 
plaintiff;  but  the  plea  stated  matters  which  avoided  it  so  far  as  to  ex- 
onerate the  defendant  from  the  performance  of  it. 

There  is  a  great  distinction  between  the  case  of  a  plea  which  amounts 
to  the  general  issue,  and  a  plea  which  discloses  matter  which  may  be 
given  in  evidence  under  the  general  issue.  Under  the  latter,  as  has 
been  observed  in  the  earlier  part  of  this  judgment,  the  various  things 
enumerated  may  be  given  in  evidence  under  the  general  issue,  inde- 
pendently of  any  of  the  new  rules ;  but  it  is  incorrect  language  to  say 
that  these  things  amount  to  the  general  issue :  they  only  defeat  the 
contract ;  but  what,  in  correct  language,  may  be  said  to  amount  to  the 
general  issue  is,  that,  for  some  reason  specially  stated,  the  contract 
does  not  exist  in  the  form  in  which  it  is  alleged,  and,  where  that  is  the 
case,  it  is  an  argumentative  denial  of  the  contract,  instead  of  being  a 
direct  denial ;  and  which,  according  to  the  correct  rule  of  pleading,  is 
not  allowed. 

The  allegation  in  the  declaration  is  that  the  defendant  is  indebted 
for  work,  and  labor,  and  materials ;  and  that,  being  so  indebted,  he 
promised  to  pay  on  request.  The  plea  does  not  confess  that  the  de- 
fendant  was  indebted  at  all ;  it  admits  that  work  was  done,  and  ma- 
terials were  found  and  provided;  but,  instead  of  confessing  that  any 
debt  was  created  by  that,  and  showing  any  thing  to  avoid  it,  he  says 
that  no  money  was  to  be  paid  unless  the  chimney  was  cured  of  smok- 
ing,  which  was  not  done ;  and  which  is  really  saying,  in  the  most  dis- 
tinct terms,  that  no  debt  ever_jtro8e^_and  therefore  falls  completely 
within  the  meaning  of  what  may  be  termed  an  argumentative  denial  of 
the  debt._ 

In  Solly  V.  Neish  '  the  declaration  was  for  money  had  and  received. 
The  defendant  pleaded  that  the  money  was  the  proceeds  of  goods 

I  4  B.  &  0.  64V  «  2  C,  M.  A  R.  866;  s.  o.  6  Tyrwh.  625 ;  1  Gale,  227. 
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pledged  to  the  defendant,  with  a  power  of  sale,  b^  persons  who  were 
allowed  by  the  plaintiffs  to  hold  the  goods  as  their  own,  and  which,  in 
fact,  were  the  property  of  those  persons  and  the  plaintiffs,  and  that  the 
defendant  was  willing  to  set  off  i^ainst  the  proceeds  of  the  goods  the 
advances  made  on  them.  There  were  subsequent  pleadings  which  led 
to  a  demun-er.  The  court,  though  they  gave  judgment  for  the  de- 
fendant, said  the  plea  would  be  bad  on  a  special  demurrer.  In  Gard- 
ner V.  Alexander  the  declaration  was  for  goods  bargained  and  sold ; 
the  defence  was  that  they  were  sold  under  a  special  contract  that  they 
should  be  shipped  within  the  current  month  and  landed  in  London 
within  a  ^ven  time,  which  was  not  done.  On  an  application  to  plead 
several  matters,  the  question  was,  whether  these  facts  could  have  been 
given  in  evidence  under  the  general  issue,  or  whether  it  was  necessary 
to  plead  them  specially.  The  Court  of  Common  Pleas  said  it  was 
unnecessary  to  plead  them ;  the  special  contract  might  be  given  in 
evidence  under  the  general  issue.  And  in  Cousins  v.  Paddon,^  in  the 
Exchequer,  Michaelmas  term,  1835,  it  was  held  that,  in  debt  for  goods 
sold  and  delivered,  and  work  and  labor,  the  defendant  may  give  in 
evidence,  on  the  general  issue  of  never  indebted,  that  the  goods  were 
worthless  and  the  work  useless. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  plea  now  b^ 
fore  us  cannot  be  supported,  and  that  there  must  be  judgment  for  the 
plaintiff  Judgment  for  the  plaintiff,^ 

m 
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In  Excuse  —  (continued). 
(c)  Trespabs. 

EARL  OF  MANCHESTER  and  Others  v.  Vale. 
In  the  King's  Bench,  Michaelmas  Tbkm,  1666. 

[Reported  in  1  Saunders,  27.] 

Trespass.  The  plaintiffs  declare  that  the  defendants,  on  the  29tn 
of  Se])tember,  in  the  seventeenth  year  of  the  reign  of  the  now  king, 

1  2  C,  M.  &  R.  647 ;  8.  c.  5  Tyrwh.  536. 

2  Goods  bargained  and  bold,  —  Goods  sold  and  delivered  :  Payne  v.  Hales, 
6  M.  &  W.  608;  Dicken  v.  Neale,  1  M.  &  W.  666 ;  Dawgon  v.  Collie,  10  C.  B.  523. 
Work  and  labor  :  Jones  v,  Nanney,  1  M.  &  W.  833 ;  Hill  v.  Allen,  2  M.  &  W.  283; 
Cleworth  v.  Pickfbrd,  7  M.  &  W.  314.  Money  paid  :  Worrall  v.  Grayson,  1  M.  &  W. 
166;  Gregory  v.  IlartnoU,  1  M.  &  W.  183 ;  Morgan  v.  Pebrer,  8  B.  N.  C.  457 ;  Maude 
V,  Meesham,  6  Dowl.  570.  Monet  had  and  recbiyed  :  Owen  v.  ChalHs,  6  C.  B. 
115;  Solly  v.  Neish,  2  C,  M.  &  R.  855;  Coupland  v.  Challis,  2  Ex.  682  ;  Williams  n 
Vines,  6  Q.  B.  855.    Account  stated  :  Jacobs  v.  Fisher,  1  C.  B.  178,  accord,  —  Ei> 
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broke  the  close  of  the  plaintifiB,  called  Marking  and  Yonder  Moore,  in 
the  parish  of  Westmarke,  in  the  county  of  Somerset,  and  the  grass 
there  with  feet  in  walking  trod  down,  and  other  the  grass  there  with 
cattle,  to  wit,  horses,  oxen,  cows,  swine,  and  sheep,  eat  up,  with  a  conf 
Hnuando^  &o.  The  defendant  as  to  the  force  and  arms,  and  the  tres« 
pass  with  swine,  pleads  not  guilty,  and  to  the  residue  of  the  trespass, 
he  pleads  in  bar,  that  Sir  Thomas  Bridges,  knight,  was  seised  of  the 
manor  of  Wedmore  with  the  appurtenances  in  the  said  county,  in  his 
demesne  as  of  fee,  and  prescribes  in  the  said  Sir  Thomas  for  common 
in  the  place  where,  &c.,  for  all  his  commonable  cattle  levant  and  couch- 
ant  upon  the  said  manor  at  every  time  of  the  year,  as  appurtenant  to 
the  said  manor.  And  further  says,  that  the  said  Sir  Thomas  constituted 
and  appointed  the  defendant  to  take  care  of  his  cattle  put  into  the  said 
close  which,  Ac  And  he  further  says,  that  the  said  Sir  Thomas  caused 
to  be  put  divers  commonable  cattle  of  the  said  Sir  Thomas  Bridges 
which  at  the  time  when,  &c.,  were  in  the  said  place  where,  &o. 
Whereupon  the  defendant,  as  servant  to  the  said  Sir  Thomas  Bridges 
at  the  time  when,  ifec,  entered  into  the  said  close  in  which,  &c.,  to  see 
the  said  cattle  there,  lest  any  damage  should  happen  to  them ;  and  in 
entering  he  trod  down  the  grass  there,  which  is  the  same  residue  of 
,  the  trespass,  and  this,  &c  Wherefore,  &g^  upon  which  the  plaintiffs 
demurred  in  law. 

And  it  was  objected  on  the  part  of  the  plaintiffs,  that  the  defendant 
in  his  bar  hath  only  said  that  the  cattle  were  in  the  place  where,  &c, 
but  not  that  he  put  them  there.  And  it  appears  that  the  cattle  were 
not  the  defendant's  own  cattle,  and  therefore,  if  he  did  not  put  them 
into  the  place  where,  &c,  he  is  not  guilty:  for  a  man  cannot  be  guilty 
of  trespass  with  cattle,  unless  they  are  his  own  cattle,  or  he  actually 
put  them  into  the  place  where,  &c.  And  here  the  defendant  has  justi- 
fied the  trespass  with  cattle,  and  yet  has  not  confessed  it,  nor  said  any 
thing  to  such  purpose.  Then  the  plea  being  bad  in  part,  is  bad 
for  the  whole,  although  he  has  justified  some  part  well ;  for  an  entire 
plea  cannot  be  good  in  part,  and  bad  in  another  part ;  because  such  an 
entire  plea  is  not  divisible.  Pendlebury  and  Elmott ;  ^  Kent  and  Spen- 
der ;  *  Ascue  v.  Sanderson ;  •  Sir  John  Thorael  v.  Lassels.*  And  of  such 
opinion  was  all  the  court.  And  judgment  was  given  for  the  plaintiff 
Saunders^  of  counsel  with  plaintiff. 

Note.  —  There  was  another  fault  in  the  plea,  because  it  was  not 
averred  that  the  cattle  were  levant  and  couchant ;  but  this  was  not 
moved. 

1  Cro.  Elis.  268.  <  Gio.  Eliz.  881 

>  Cro.  Elk.  484  «  Cro.  Jac.  27. 
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GIBBONS  V.  PEPPER. 
Ik  thb  Kcn-q's  Bench,  Easteb  Tebm,  1695. 

[Reported  in  1  Lord  Raymond,  8w.] 

Trbspjlss,  assault,  and  battery.  The  defendant  pleads  that  he  rode 
apon  a  horse  in  the  king's  highway,  and  that  his  horse  being  affiighted 
ran  away  with  him,  so  that  he  coald  not  stop  the  horse ;  that  there 
were  several  persons  standing  in  the  way,  among  whom  the  plaintiff 
stood;  and  that  he  called  to  them  to  take  care,  but  that,  notwithstand- 
ing, the  plaintiff  did  not  go  out  of  the  way,  but  continued  there;  so 
that  the  defendant's  horse  ran  over  the  plaintiff  against  the  will  of  the 
defendant ;  qttae  eat  eadem  transgression  Jdo.  The  plaintiff  demurred. 
And  DamaU^  Seijt.,  for  the  defendant,  argued,  that  if  the  defendant 
in  his  justification  shows  that  the  accident  was  inevitable,  and  that  the 
negligence  of  the  defendant  did  not  cause  it,  judgment  shall  be  given 
for  him.  To  prove  which  he  cited  Weaver  v.  Ward ;  *  Mo.  864*  pi. 
1192 ;  2  RoU.  Abr.  548 ;  1  Brownl.  Free.  188. 

Northey^  for  the  plaintifi^  said,  that  in  all  these  cases  the  defendant 
confessed  a  battery,  which  he  afterwards  justified ;  but  in  this  case  he 
justified  a  battery,  which  is  no  battery.  Of  which  opinion  was  the 
whole  court ;  for  if  I  ride  upon  a  horse,  and  J.  S.  whips  the  horse,  so 
that  he  runs  away  with  me  and  runs  over  any  other  person,  he  who 
whipped  the  horse  is  guilty  of  the  battery,  and  not  me.  But  if  I  by 
spurring  was  the  cause  of  such  accident,  then  I  am  guilty.  In  the 
same  manner,  if  A.  takes  the  hand  of  B.  and  with  it  strikes  C,  A.  is 
the  trespasser,  and  not  B.  And,  per  Curia/m^  the  defendant  might 
have  given  this  justification  in  evidence,  upon  the  general  issue  pleaded. 
And  therefore  judgment  was  given  for  the  plaintiff.' 


^xVo  '. 
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^^^  J^^/KP^  V^'  ^?^  Pbitjs,  cobam  Lobd  Tentebdbn,  C.  J.,  JuNB  22, 1832. 
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[Reported  in  5  Carrington  ff  Payne,  247.| 


^t^^^y^Xy^    ^^    False  imprisonment.    Pleas :  the  general  issue ;  and  several  special 
\\    A  *       pleas,  which  were  holden  bad  on  demurrer. 


VS^  "O^    ,  Wyborny  for  the  plaintiff,  proposed  to  read  one  of  the  special  pleas 

v>^      ^         which  stated  the  fact  of  the  suing  out  of  the  writ  by  one  of  the  defend* 

1  Hob.  844.  '  Christopherson  r.  Bare,  11  Q.  B.  US;  accord.  —  Ed. 
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Wt0.  ^e  cQDteoded  that  he  was  entitled  to  have  the  spedal  ple^s 
read,  as  the  jury  were  to  assess  the  damages  upon  them  as  well  as  give 
a  verdict  on  the  general  issue. 

LoBD  Tbntebden,  C.  J.  Taking  this  as  a  general  question,  it  would 
be  contrary  to  all  the  practice  in  my  experience,  and  I  believe  in  that 
of  every  gentleman  at  the  bar,  to  hold  that  the  statements  in  a  special 
plea  may  be  evidence  under  the  general  issue.  Then,  as  to  the  par- 
ticular reason  given,  Mr.  Wybom  contends,  that,  because  the  jury  are 
to  assess  the  damages  on  the  special  plea,  therefore  he  is  entitled  to 
read  that  plea.  I  am  clearly  of  opinion  that  he  is  not,  because  there 
can  be  no  damages  on  the  special  plea  uiitil  the  plaintiff  has  proved  his 
case  on  the  general  issue.  Now,  this  he  has  not  done,  as  he  has  not 
proved  that  the  defendant  sued  out  the  writ.  Nonsuit, 

Wj/bom,  for  the  plain  tiffl 

Sutchineon^  for  the  defendant. 

In  the  ensuing  term,  Wybom  applied  to  the  court  to  set  aside  the 
nonsuit;  but  the  court  refused  a  rule.^ 


WISE  V.  HODSOLL. 
In  the  King's  Benoh,  April  28,  1840. 

[ReporUd  in  11  Addpkus  f-  EUis,  816.] 

Trespass  for  assaulting  and  beating  plaintiff. 

Second  plea.  And  for  a  further  plea  in  this  behalf  the  defendant 
says  that,  just  before  the  said  time  when,  &c.,  to  wit,  on  the  day  and 
year  in  the  declaration  m^entioned,  the  plaintiff  with  force  and  arms 
assaulted  him  the  defendant,  and  would  then  have  beat,  bruised,  and 
ill  treated  him,  if  he  had  not  immediately  defended  himself  against  the 
plaintiff;  wherefore  he  the  defendant  did  then  defend  himself  against 
the  plaintiff  as  he  the  defendant  lawfully  might  for  the  cause  aforesaid ; 
and  the  defendant  further  says  that,  if  any  hurt  or  damage  then 
happened  or  was  occasioned  to  the  plaintiff,  the  same  happened  and 
was  occasioned  by  the  said  assault  of  him  the  plaintiff  upon  him  the 

1  Harrington  v.  Macmorris,  5  Taont  228 ;  Flrmin  v.  Crucifix,  5  C.  it  P.  98 ;  Wright 
p.  Lindsay,  ^  Ala.  428 ;  Wheeler  v.  Robb,  1  Blackf.  880 ;  Arnold  v.  Sturges,  5 
Blackf.  266 ;  Ricket  v.  Stanley,  6  Blackf.  169;  Graah  v,  Sater,  6  Iowa,  801 ;  Nye  v. 
Spencer,  41  M®.  272 ;  Doss  ».  Jones,  6  Miss.  158 ;  Cilley  v.  Jenness,  2  N.  II.  85 

accord;  Jackson  v.  Stetson,  15  Mass.  48 
Matthews  r.  Beach,  4  Seld.  178;  Hiz  v 
DniTy,  6  Pick.  803.  —  JSd. 


— ^^— — -  f    __  ____         —       '  '  — 

[semble) ;  Whitaker  v.  Freeman,  1  Dev.  271,  at 
Alderman  v,  French,  1  pick.  lYcimtra.    Conf. 
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defendant,  and  in  the  necessaiy  defence  of  himself  the  defendant 
against  the  plaintiff.    And  this,  &c.    Verification. 

Demurrer,  assigning  for  causes  that  the  plea  does  not  sufficiently 
confess  and  admit  the  assaulting  and  beating  of  plaintiff  by  defendant 
in  manner  and  form  as  alleged  in  the  declaration ;  that  the  plea  con- 
tains no  confession  of  any  assault  or  battery  of.  plaintiff  by  defendant ; 
that  the  allegation  in  the  plea,  that  defendant  did  at  the  same  time 
when,  &c.,  defend  himself  against  plaintiff,  is  no  confession  of  any 
assault  or  beating  of  plaintiff  by  defendant,  nor  b  it  to  be  implied  that 
such  alleged  defending,  &c.,  was  an  active  and  not  a  passive  defence; 
that  the  plea  should  have  admitted  that  the  said  alleged  defence  of 
himself  by  defendant  consisted  of  and  was  the  alleged  assault  and 
beating  in  the  declaration  mentioned ;  and  that  it  is  alleged  in  the 
plea  that,  if  any  hurt  or  damage  then  happened  or  was  occasioned  to 
plainti^  the  same  happened  or  was  occasioned  by  the  said  assault  of 
plaintiff  upon  defendant,  and  in  the  necessary  defence,  ifec,  which  is  an 
evasive  and  insufficient  confession  of  any  hurt  or  damage  having  been 
occasioned  to  the  plaintiff  by  the  said  assault  and  beating.  Joinder  in 
demurrer. 

JUiUeTf  for  the  plaintiff.  This  plea  fails  in  the  same  manner  as  that 
which  was  held  bad  in  The  Earl  of  Manchester  v.  Yale ;  it  attempts  to 
justify,  but  does  not  confess,  and  therefore  amounts  to  the  general 
issue.  **  The  time  when,"  ifcc,  there,  was  not  considered  as  implying 
an  admission.  [Colebidgb  J.  The  plea  there  was  very  different.] 
This  plea  does  not  show  that  the  defendant  used  any  active  means  of 
defence.  The  averment,  that,  if  any  damage  happened  to  plaintiff 
the  same  happened  by  plaintiff's  assault  on  defendant,  might  mean 
that  the  plaintiff  hurt  himself  in  assaulting  the  defendant ;  and  the 
hypothetical  admission,  ^  if  any,"  &c.,  was  held  insufficient  in  Gould  v. 
Lasbury  and  Margetts  v.  Bays.*  [Lobd  Denman,  C.  J.  jlere  the 
words  are,  "  if  any  hurt  or  damage  happened  to  the  plaintiff^*^  not,  "if 
the  defendant  assaulted  the  plaintiff.'*  Littledale,  J.  In  Lowe  v. 
King'  and  Greene  v,  Jones •  this  form  was  used,  and  no  objection 
taken,  though  the  declaration  was  demurred  to  in  each  case.]  In  the 
first  of  those  oases  the  commencement  of  the  plea  of  8on  CLssauU  de- 
mesne  stated  it  to  be  pleaded  "  as  to  the  assaulting,  beating,"  Ac. ;  and 
in  the  latter  case  the  commencement  was  to  the  same  effect.  [Pat- 
TESON,  J.  The  commencement  of  this  plea,  "  and  for  a  further  plea  in 
this  behalf"*  Ac,  refers  to  the  whole  declaration.] 

JPkUtf  contra,  was  stopped  by  the  court. 

1  4  A.  &  E.  489.  *  1  Saund.  76.  >  1  Saund.  296  c. 

*  The  flrat  plea  (not  stated  in  the  paper  book)  was  not  gtiilt/. 
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LoBD  Denman  C.  J.    We  think  the  assault  and  battery  are  su^ 
ficiently  confessed. 
LiTTLBDALB,  Pattesok,  and  CoLEBiDGS,  JJ.,  concurred. 

Judgment  for  de/endarU? 


/ 


Jn  Ex<hi9e  —  (jsontiwued^* 

(d)  Tboveh. 

DORRINGTON  v.  CARTER, 
In  thb  ExcHBQmsB,  Michablmas  TBBii,  1847. 

[Reported  in  1  Exchequer  Reports,  666.] 

Tboybb  for  certain  goods  and  chattels.  Plea,  that  heretofore  and 
t)efore  the  said  time  when,  Ac,  and  whilst  he  the  plaintiff  was  possessed 
of  the  said  goods  and  chattels  in  the  declaration  mentioned,  to  wit,  on 
the  day  and  year  in  the  declaration  mentioned,  a  large  sum  of  money, 
to  wit,  the  sum  of  £10  3«.,  was  due  and  owing  from  the  plaintiff  to  the 
defendant  for  certain  board  and  lodging  theretofore  supplied  by  the 
defendant  to  the  plaintifl^  and  at  his  request,  and  for  the  carriage  and 
conveyance  of  certain  timber  and  goods  theretofore  carried  and  con- 
veyed in  divers  carts  and  carriages  by  the  defendant  for  the  plaintiff 
and  at  his  request,  and  for  certain  goods  and  chattels  theretofore  sold 
and  delivered  by  the  defendant  to  the  plaintiff  and  at  his  request; 
and  in  consideration  thereof  the  plaintiff,  being  so  possessed  of  the  said 
goods  and  chattels  in  the  declaration  mentioned  as  aforesaid,  then  de- 
posited the  same  with  the  defendant  as  a  security  for  the  payment  by 
the  plaintiff  to  the  defendant  for  the  said  money  so  due  and  owing  as 
aforesaid,  and  upon  the  terms  and  agreement,  amongst  others,  that  the 
defendant  should  hold  and  detain  the  same  until  that  money  had  been 
paid  by  the  plaintiff  to  the  defendant.  And  the  defendant  further 
says,  that  the  said  debt  has  not  been  paid  by  the  plaintiff  to  the  de- 
fendant, nor  hath  the  plaintiff  tendered  to  the  defendant,  or  offered 
to  pay  him  the  said  amount  of  the  said  debt,  but  the  said  debt  is 
still  due,  and  unpaid  and  unsatisfied ;  wherefore  the  defendant  hath 
continually  held  and  detained,  and  still  holds  and  detains,  the  said 
goods  and  chattels,  for  the  cause  in  this  plea  aforesaid,  and  at  the 
said  time  when,  Ac,  did  refuse  to  deliver  up  the  same  to  the  plain- 

1  la  the  ooune  of  the  argument  Piatt  referred  to  the  precedents  in  Winch'*, 
Coke's,  and  LUj's  Entries.    See  Winch,  1121 ;  Co.  Ent  644 ;  lal.  Ent  467. 
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tiff  ou  being  then  required  by  him  so  to  do,  as  the*  defendant  law- 
fully might,  being  the  said  conversion  in  the  declaration  mentioned. 
Verification. 

Special  demurrer,  assigtiing  for  causes,  that  the  plea  is  an  argumen- 
tative denial  that  the  plaintiff  was  lawfully  possessed  of  the  said  goods 
as  of  his  own  property,  and  that  it  ought  to  have  concluded  to  the 
country,  and  not  with  a  verification,  and  that  it  does  not  confess  any 
conversion,  and  amounts  to  the  general  issue. 

Joinder  in  demurrer. 

X  JBrawn^  in  support  of  the  demurrer.  The  plea  is  bad,  as  amount- 
ing to  an  argumentative  denial  of  the  plaintiff's  right  of  possession  at 
the  time  of  the  conversion.  It  is  also  bad  as  amounting  to  the  generiil 
issue,  as  it  does  not  contain  any  admission  of  an  actual  conversion. 
The  plea  is  in  substance  this,  —  that  the  goods  were  deposited  with  the 
defendant,  to  be  retained  by  him  until  payment  of  a  certain  debt  due 
from  the  plaintiff  to  him,  and  that  the  debt  had  not  been  paid  when 
the  defendant  refused  to  deliver  them  up,  as  he  was  justified  in  doing; 
in  other  words,  it  is  a  plea  of  lien.  ^^Now  the  action  of  trover  only 
lies  where  the  plaintiff  lias  the  right  to  possession  as  well  as  the  legal 
propeity  in  the  suit.  That-  was  established  by  the  case  of  Gordon  t;. 
Harper,"  ^  as  Tindal,  C.  J.,  said  in  the  case  of  Owen  t;.  Knight.  The 
latter  of  these  cases'  is  very  like  the  presents  It  was  an  action  of 
trover,  and  the  Court  of  Common  Pleas  held  that  the  defendant  was 
entitled  to  give  in  evidence  facts  of  a  similar  natui*e  to  the  present, 
under  a  plea  that  the  plaintiff  was  not  possessed  as  of  his  own  property 
of  the  goods  in  the  declaration  mentioned.  This  case  was  recognized 
by  the  Court  of  Queen's  Bench  in  that  of  White  v.  Teal,  where  Lord 
Denman  says,  '^  He  (the  defendant)  ought  to  have  traversed  that  the 
plaintiff  was  possessed  as  of  his  own  property,  in  manner  and  form  as 
alleged  in  the  declaration,  and  then  he  would  have  put  in  issue  t))e 
plaintiff's  right  of  possession,  as  was  holden  in  Owen  v.  Knight,  and 
would  have  been  entitled  to  prove  the  lien  in  order  to  negative  that 
issue."  These  authorities  were  recognized  by  this  couit  in  Mason  v. 
FarnelL*  Alderson,  B.,  there  says,  in  delivering  the  judgment  of  the 
court,  ^  No  doubt  plausible  reasons  may  be  assigned  for  saying  that 
the  proper  plea  on  which  such  a  defence  as  a  lien  or  the  like  may  be 
made  is  the  plea  of  not  guilty,  by  which  the  conversion  is  denied.'' 
Isaac  V.  Belcher  *  decided  that  the  plea  of  not  possessed  puts  in  issue 
the  right  of  the  plaintiff's  possession  at  the  time  of  the  conversion.  lu 
the  second  place,  Acraman  v.  Cooper^  is  expressly  in  point,  that  this 
plea  does  not  sufficiently  confess  a  conversion.    A  refusal  to  give  up 

I  7  t.  R.  9.  ^  12  M.  ft  W.  674. 

s  6  BS:.  &  W.  139.  *'  10  M.  ft  W.  686. 
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the  goods  on  the  ground  of  a  lien  does,  not  amount  to  a  conversion. 
A  demand  and  refusal  are  only  evidence  of  it ;  and  it  is  improper  to 
plead  mere  matter  of  evidence.    He  was  then  stopped  by  the  coui't. 

Hififfj  contra,  contended  that  the  matter  set  up  in  the  plea,  being  a 
Kcense  to  retain  the  goods  upon  the  terms  of  a  special  agreement, 
might  be  specially  pleaded,  as  it  gave  the  plaintiff  the  advantage  of 
knowing  what  the  precise  defence  was  which  the  defendant  intended 
to  rely  upon  at  the  trial. 

Per  Curiam.^  We  are  all  of  opinion  that  the  plea  is  bad,  as 
amounting  to  an  ai^umentative  denial  of  the  plaintiff's  right  of  pos- 
■esdon  of  the  goods  in  question  at  the  time  of  the  conversion.  The 
plea  sets  up  a  lieu.  That  is  inconsistent  with  the  plaintiff's  lawful 
possession,  aa  was  held  in. the  case  of  Owen  v.  Knight,  in  the  Court  of 
Common  Fleas,  with  which  decision  we  entirely  concur.  The  ai'gu- 
ment,  therefore,  being  well  founded  upon  that  point  which  is  raised 
by  the  special  demurrer,  that  it  is  an  argumentative  denial  of  the 
plaintiff's  lawful  possession  at  the  time  of  the  conversion,  it  is  not 
necessary  to  give  any  opinion  upon  the  other  points  There  must 
tiieiefora  be  judgment  for  the  plaintiff 

Judgmeni/or  the  pktirUiff.* 


TOITNQ  v;  COOPER. 
In  the  Exchequeb,  Febbuaby  14, 1851. 

\BepcrUd  in  6  Exchequer  Reports,  259.] 

Tbovbb  by  the  plaintiff,  as  assignees  of  one  T.  Robinson,  a  bank* 
mpt,  for  the  convernon  of  certain  goods  and  chattels  of  which  Rob- 
inson was  possessed  before  his  bankruptcy.  Plea  (inter  alia),  that 
Robinson,  before  he  became  bankrupt,  was  indebted  to  the  defendant 
in  £400 ;  that  the  defendant  recovered  judgment  in  an  action  brought 
against  him  in  this  court  for  the  sum  of  £400,  with  £8  10«.  costs,  upou 
which  the  defendant  issued  execution;  and  that,  before  the  bank* 
ruptcy,  the  sheriff  at  the  request  of  the  defendant,  for  the  purpose  of 
executing  the  writ  of  execution,  seized  and  took  in  execution  the 
goods  in  the  declaration  mentioned,  and,  before  the  bankruptcy,  sold 
the  said  goods,  for  the  purpose  of  satisfying,  <fco.,  for  a  certain  sum, 
which  was  paid  over  to  the  defendant  in  part  satisfaction,  Ac; 
which  said  seizure  and  sale  of  the  said  goods  and  chattels  is  the  con- 
version in  the  declaration  mentioned.    Verification. 

k  Parko,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Pl&tt,  B. 
s  See  Jackson  v.  CtimininB,  6  M.  &  W.  SAO.-^  Bih 
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Special  demurrer,  on  the  grounds  that  the  plea  was  an  argumenta- 
tive denial  of  the  causes  of  action  in  the  declaration,  and  amounted  to 
an  argumentative  denial  of  the  conversion,  and  therefore  to  not  guilty; 
that  it  was  ambiguous,  for  that  if  it  was  to  be  taken  as  sufficientlj  con- 
fessing a  conversion,  it  did  not  and  could  not  justify  it,  as  every 
conversion  is  a  wrongful  act  and  cannot  be  justified ;  and  if  it  did  not 
confess  a  wrongful  convei-sion,  it  was  bad  for  not  admitting  the  cause 
of  action. 

Joinder  in  demun'er. 

Mugh  JSiUy  in  support  of  the  demurrer.  The  plea  is  bad,  for  the 
reasons  assigned  on  special  demurrer.  There  can  be  no  doubt  that, 
according  to  the  old  authorities,  the  plea  would  have  been  bad  before 
the  New  Rules.  Thus  it  is  laid  down  in  Bac.  Abr.  Trover  (F.  2) : 
^  The  defendant  in  an  action  of  trover  cannot  justify,  because  the  con- 
version must  be  confessed  by  a  plea  of  justification ;  but  the  conversion 
is  the  tortious  act,  and  therefore  cannot  be  justified."  So,  in  Ck)m. 
Dig.  Action  upon  the  Case  upon  Trover  (G.  6) :  "  In  trover,  the 
defendant  can  plead  nothing  but  not  guilty  or  a  release.''  The  same 
law  is  to  be  found  in  the  following  cases :  Agar  t;.  Lisle,^  Ascne  v. 
Sanderson,'  and  Hartford  v.  Jones.*  These  authorities  sufficiently 
show  the  law  upon  this  subject  before  the  New  Rules  of  Hilary  term, 
4  Will.  IV.  Now  these  rules  have  not  altered  the  effect  of  the  plea  of 
not  guilty.  It  now  operates  as  a  denial  of  the  conversion.  But  the 
mere  fact  of  a  seizure  and  sale  of  goods  is  not  per  ae  a  conversion. 
The  act  must  be  tortious ;  as,  for  instance,  a  mere  refusal  to  deliver  up 
goods  is  not  necessarily  a  conversion,  though  it  may  be  evidence  of  it. 
The  plea,  therefore,  operates  as  a  denial  of  the  wrongful  act.  There 
is  no  doubt  that,  shortly  after  the  introduction  of  those  rules,  the 
courts  were  of  opinion  that  the  mere  fact  of  the  conversion  was  in 
issue  under  not  guilty.  Upon  this  ground  Stancliffe  t;.  Hard  wick  ^  was 
decided ;  and  was  followed  by  Vernon  v.  Shipton  *  and  Weeding  v. 
Aldrich,*  although  Littledale,  J.,  in  the  latter  case,  entertained  doubts 
upon  the  question.  But,  from  the  more  recent  authorities,  it  is  now 
clear  that  the  legality  of  the  act  is  put  in  issue  by  the  plea.  InWhit-^ 
more  v.  Green,^  Parke,  B.,  says,  "  We  came  to  an  erroneous  conclusion 
in  the  case  of  Stancliffe  v.  Hard  wick,  that  the  New  Rules  have  made 
anx  diffftrfinfle  ^ia  to  the  meaning  of  a  conversion ;  ^  and  Alderson,  B. , 
says ;  "  Not  guilty  and  not  possessed  together  make  up  the  old  not 
guilty;  and  whatever  might  be  fflven  in  evidence  under  not  guilty 

t  Hob.  187.  *  Cro.  Elis.  488. 

"  1  Ld.  Rajm.  898.  «  2  C,  M.  &  R  1. 
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before  the  New  Rules,  may  be  proved  under  one  or  tne  other  of 
them."  [Pabke,  B.  My  brother  Maule,  in  his  argument  in  Tripp  v, 
Armitage,^  convinced  me  that  we  had  come  to  an  erroneous  conclu- 
sion in  Stancliffe  t;.  Hardwick.]  Kynaston  v.  Crouch  *  is  to  the  same 
effect ;  and  the  observations  of  Coltman,  J.,  and  Williams,  J.,  in  May- 
hew  V.  Herrick,*  are  of  a  similar  character.  If  this  plea  be  taken  to  be 
a  plea  in  confession  and  avoidance,  it  does  not  confess  any  cause  of 
action.  ' 

Oromptoriy  contra.  The  defendant  could  not  safely  rely  upon  the 
plea  of  not  guilty  alone,  for  he  mighj;  be  unable  to  give  his  present 
d^feiSice  in  evidence  under  it.  There  is  no  doubt  that  formerly  this 
defence  might  well  have  been  pleaded  specially ;  and  a  fortiori,  since 
the  New  Rules,  the  defendant  is  entitled  so  to  plead  it.  There  is  no 
distinction  between  the  action  of  trover  and  any  other  action  on  the 
case ;  and  the  rule  which  is  to  govern  the  same  class  of  actions  ought 
to  be  uniform.  In  an  action  for  the  diversion  of  a  watercourse,  the 
plea  operates  only  as  a  denial  of  the  diversion.  ry-^^Kg>  B.  This  plea 
in  truth  amounts  to  an  argumentative  denial  of  the  conversion.  By 
the  New  Rules,  ^  In  actions  on  the  case,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant."  In  the  case  of  the  diver- 
sion of  a  watercourse,  the  diversion  only  is  denied  by  the  plea. 
Then  the  rule  goes  on  to  exemplify  the  distinction  between  that 
action  and  the  action  of  trover :  *'  In  an  action  on  the  case  for  ob- 
structing a  right  of  way,  such  plea  will  operate  as  a  denial  of  the 
obstruction  only,  and  not  of  the  plaintiff's  right  of  way ;  and  in  an 
action  for  converting  the  plaintiff's  goods,  the  conversion  only,  and 
not  the  plaintiff's  title  to  the  goods."  Then  the  simple  question  is, 
whether  by  the  conversion  is  meant  a  conversion  in  point  of  fact^ 
or  a  wrongful  conversion.  In  Stancliffe  v.  Hardwick^  we  held  that  a 
converyinn  j^  fafit  wfta  pnt  in  issue  by  the  plea ;  but  we  have  since 
come  to  the  conclusion  that  our  opinion  in  that  case  was  erroneous, 
A  conversion,  ex  vi  termini,  means  a  wrongful  conversion.]  In 
SSamuel  t;.  Duke,^  which  was  an  action  ot  trover  against  the  sherifi^ 
to  which  the  defendant  pleaded  not  guilty  and  not  possessed,  Parke, 
B.,  said,  ^  If  the  conversion  had  been  the  sale  of  the  goods,  then  the 
sheriff  must  have  previously  seized  ;  and  probably  it  would  have  been 
competent  to  him,  under  the  denial  of  the  plaintiff's  right  of  posses- 
sion, to  show  that,  at  the  time  of  the  sale  of  the  goods,  the  plaintiff 
had  no  possessory  right,  but  that  the  sheriff  had  the  right  to  seize 
them.    But  the  case  is  different  if  the  conversion  complained  of  be 

1  4  M.  &  W.  687.  a  14  M.  ft  W.  266. 

«  7  C.  B.  229.  *  8  M.  &  W.  622. 
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the  act  of  seizure^  I  e&tertain  a  strong  opinion  that,^  under  thestf 
pleadings,  it  was  not  oompetent  to  the  sheriff  to  enter  into  tliis  de- 
fence at  all."  That  would  seem  a  strong  authority  in  the  defend- 
ant's favor. 

Pabkb,  B.  I  think  that  the  plea  is  bad.  We  must  abide  by  our 
amended  view  of  the  law,  which  we  adopted  since  the  case  of  Stan- 
diffe  t;.  Hard  wick.  We  have,  since  that  decision,  come  to  the  conclu- 
sion  that  the  term  "  conversion,'^  used  in  the  rule  in  question,  means  a 
wrongful  conversion.     The  rule  says  that  the  plea  of  not  guilty  shall 


operate  as  a  denial  of  the  conversion  only,  and  not  of  the  plaintiff's 
title.  It  then  goes  on  to  direct  that  all  matters  in  confession  and 
avoidance  shall  be  specially  pleaded,  i.e.y  such  matters  as  can  be  prop- 
erly pleaded  as  such.  But,  according  to  the  preceding  view  of  this 
rule,  the  present  plea  does  not  set  up  such  a  defence.  The  plea 
therefore  cannot  be  supported,  and  the  plaintiffs  are  entitled  to 
judgment. 
Aldbssok,  B.,  Platt,  B.,  and  Mabtin,  B.,  concurred. 

Judgmsnt  for  the  plainUffM  ^ 


In  Mxcuse  —  (contimud). 

(e)  Dbtinub. 

CLEMENTS  v.  FLIGHT. 
In  thb  Exchbqueb,  Novbhbbb  18,  1846. 

{RspwUd  in  8  Law  Times^  166.3] 

This  was  an  action  of  detinue  brought  against  the  defendant  for  the 
recovery  of  certain  papers  and  scrip  certificates  which,  it  appeared,  had 
been  left  with  the  defendant  by  way  of  security  or  pledge  for  money 
advanced;  the  defendant  had  pleaded  to  the  action  a  plea  of  tender, 
and  the  plaintiff  had  specially  demurred  to  that  plea,  because  it  wasnii 
argumentative  jeotafc^of  non  detinet ;  that  it  was  double;  and,  also, 
that  it  was  in  bar  to  the  damages  only. 

Lush^  in  support  of  the  demurrer.    The  detention  complained  of  is 

A  Wilkinson  v,  Whalley,  6  M.  &  G.  690;  Whitmore  o.  Greene,  18  M.  &  W.  104; 
Kynaston  v  Crouch,  14  M.  &  W.  266 ;  Higgins  v,  Thomas,  8  Q.  B.  908  ;  Ringhaiu 
V.  aemenU,  12  Q.  B.  260;  Majhew  v.  Herrick,  7  C.  B*  229,  accord;  StancUffe  v. 
Hardwick,  2  C,  M.  &  R.  1 ;  Vernon  v.  Shipton,  2  M.  &  W.  9;  Weeding  v.  Aldrich 
0  A.  &  £.  801,  cofifra.^ED. 

s  8.  c.  16  M.  &  W.  42L  —  Sb. 
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as  it  Bfaonld  be  at  the  time  when  the  wiit  was  isstied,  but  the  plea  in 
the  present  case  only  shows  that  they  were  held  before,  and  does  not 
confess  what  is  charged  in  the  declaration ;  detinue  may,  in  that  case, 
be  brought  a^r  a  redelivery.  He  was  not  aware  of  any  plea  of  this 
description  in  detinue.  [Pakkb,  B.  Yes;  You  will  find  one  in 
Brown's  Entries,  129,  and  in  Brooke's  Abridgment  also^  pi.  28.] 
There  was  no  averment  here  of  readiness  and  willingness; 

Sbggins^  dontra  (PaUeraon  with  him).  This  plea  is  good*  The 
question  is,  is  it  &  bailment,  or  is  it  a  taking?  We  say  the  goods 
came  into  our  hands  as  a  pledge ;  when  you  discharge  that  you  shaU 
have  them.  And,  if  it  be  discharged,  the  plaintiff  should  make  a  de- 
mand; he  is  not  bound  to  say  he  was  always  ready  and  willing  to  de- 
liver. Giles  V.  Hai*t.^  The  defendant  has  to  cover,  by  his  plea,  the 
whole  time  whilst  the  goods  were  in  his  possession,  and  he  does  so  ac- 
cordingly, by  saying,  as  to  the  first  part  of  the  time,  it  was  there  as 
and  by  way  of  a  pledge,  and  as  to  the  remaining  portion,  that  he  ten- 
dered the  documents  in  question  to  theomfe^t,  but  he  refused  to 
receive  them ;  the^JlKBuin 's  duty  is  not  always  to  be  ready  and  will- 
ing after  a  tender,  and  Uiere  is  no  ohligatiaii'Oii  hl»part,  after  receiving 
the  money  ^nd  tendering  tlie  articles,  to  go  further.  Whitehead  v« 
Harrison.*  [The  court  said  it  all  turns  upon  the  word  ''  detain;"  it  is 
an  excuse  for  ifee*  detaining.] 

Lu8?i^  ill  reply.  It  imports  something  further;  it  is  a  wi^liholding 
as  well  as  a  detuning;  and  referred  to  Fitzherbert,  N.  B.  198 ;  Isaac  v. 
Clarke ; '  Dirks  n,  Richards.^  It  amounts  to  the  general  issue  of  nan 
deHneU 

The  court,  after  taking  time  to  consider,  now  (November  21)  de- 
livered their  judgment. 

Pollock,  0.  B.  The  case  of  Clements  t;.  Flight,  argued  by  Mr. 
Lush  on  one  side,  and  j^6r.  Soggina  on  the  other,  a  few  days  ago,  was 
an  action  on  a  bailment.  The  declaration  disclosed  a  special  bailment, 
with  an  averment  that  the  defendant  was,  after  the  repayment  of  a 
certain  sum  of  money,  to  redeliver  the  goods  on  request.  It  was 
averred  the  money  was  repaid,  the  request  was  made,  and  the  goods 
were  not  redelivered.  The  second  plea  introduced  a  different  bail- 
ment, namely,  a  bailment  not  of  all  the  goods  for  the  entire  sum,  but 
as  to  a  part  of  the  goods  it  referred  the  bailment  to  a  part  of  the  sum;, 
and  then  it  averred  that  part  of  the  sum  was  repaid,  and  that  there 
was  a  tender  to  redeliver  the  goods,  which  the  plaintiff  declined  to 
accept.  *  To  this  there  was  a  special  demurrer^  The  first  ground  of 
^special  demnrrdr,  whi^  is  the  only  one  w4iieh  we  have  noticed  in  the 

^^'Salkdd,  622;  Bacon's  Abridgment,  title  Tender,  letter  P;  Stor^r  ori  Bail 
ineDV229,  Ad8d^uidlk76i  ».  .  ,         * 

^   >  6  Q.  B.  428.  »  3^Biiiftrt)db,.  SOT.  «  1  Car.  Ar'MaVs.  620. 
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judgment  of  the  court,  is  that  the  plea  amounted  to  an  argumentative 
denial  of  the  detention. 

The  principal  point  argued  in  this  case  was,  whether  the  plea 
amounted  to  and  was  an  argumentative  plea  of  non  detinet^  that 
being  the  first  cause  of  special  demurrer  assigned.  The  court  inti- 
mated its  opinion  that  this  question  turned  on  the  meaning  of  the  word 
/"  detain  ^  in  the  declaration  in  detinue.  If  its  meaning  be  that  the  de> 
fendant  has  the  goods  in  his  possession,  the  plea  admits  the  detention. 
If  It  mean  that  the  defendant  has  omitted  to  deliver,  in  the  sense^^ 
taking  the  goods  to  the  plaintiff  and  giving  them  up  to  him,  the  plea 
admits  the  detention,  and  excuses  it.  If  it  mean  that  the  defendant 
withholds  the  fi;oods.  and  prevents  the  plaintifl^  from  having  the  posset 


sion  of  them,  the  plea  denies  the  detention  argumentatively,  and  is  bad. 
We  are  satisfied  that  the  last  is  the  true  meaning  of  the  word  **  detain.** 

it  meant  the  mere  keeping  a  possession,  not  adverse,  how  could  such  a 
possession  form  the  ground  of  an  action  ?  If  it  meant  that  the  defendant 
had  omitted,  and  still  omitted,  to  be  active  in  bringing  the  goods  to 
the  plaintiff,  the  action  could  not  be  maintained,  without  showing  an 
obligation  by  contract  to  do  so.  We  have  no  doubt,  therefore,  that 
the  detention  complained  of  is  an  adverse  detention.  And  this  is  the 
meanmg  ascribed  to  the  word  in  Bulstrode,  308  (cited  by  Mr.  Lush), 
by  Haughton,  J.,  who  says,  that  request  and  refusal,  ^^  contradixit  et 
adhuc  contradicit^  is  the  point  in  an  action  of  detinue,  but  not  in 
trover,  in  which  conversion  is  the  point,  and  request  and  refusal  evi- 
dence only.  We  think,  therefore,  that  the  plea  is  bad,  as  amounting 
to  non  detinet,  A  doubt  was  raised  by  the  precedents  stating  a  readi- 
ness to  deliver:  Brown's  Entries,  149,  tit.  Touts  temps  prists  p.  28 ; 
but  we  think  the  answer  is,  that  in  ancient  times  pleas  were  not  so 
often  the  subject  of  objection  for  argumentativeness ;  and  there  is  no 
case  cited  where  a  plea  of  readiness  to  deliver  has  been  held  good 
on  demurrer. 

In  the  course  of  the  argument,  it  was  suggested  that  the  plea  was 
bad,  as  containing  an  argumentative  denial  of  the  special  bailment  in 
the  declaration.  On  reference  to  the  late  case  of  Whitehead  v,  Hani- 
son,^  and  the  authorities  there  referred  to,  and  particularly  Gledstane 
v.  Hewitt,'  and  Brooke's  Abr.  tit.  Detinue  de  biens^  pi.  50,  it  seems  that 
not  only  the  common  bailment,  but  any  special  bailment  laid  in  a 


leclaration  of  detinue,  is  merely  surplusage,  and  not  traversable^  the 
gist  ot  the  action  being  the  detainer  of  the  plaintifi''s  goods,  which  the 
defendant  must  answer.  The  plea,  therefore,  was  not  open  to  this 
objection ;  and  the  omission  to  assign  this  cause  of  special  demurrer 
was  proper.  Judgment  far  the  plaintiff.^ 

t  6  Q.  B.  428.  SI  G^&  J.  666;  1  Tyr.  4. 

>  Anderson  v.  Smith,  29  L.  J.  Ex.  4S0>/aecord.  —  Ed. 
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Jbi  Hxmue  —  (continued). 

(/)  Cabb. 

Mcpherson  v.  daniels. 

In  thx  Ejng*b  Bbnoh,  Miohablmas  Tbbh,  1829. 

[Reported  in  10  BarnewaU  ^  Creaewell,  268.] 

Declabahon  for  slander  stated  that  the  plaintifl^  before  the  tune 
of  the  committing  of  the  grievances  thereinafter  mentioned,  and  from 
thence  had  been  and  still  was  a  coach  proprietor,  and  sold  and  dis- 
posed of  cattle  for  divers  persons  for  commission,  and  that  he  had 
never  been  suspected  to  be  insolvent,  or  nnable  or  nnwilling  to  pay 
his  jnst   debts;  that  defendant  contriving  and  wickedly  and  mali- 
ciously intending  to  injure  the  plaintiff,  and  to  cause  it  to  be  suspected 
and  believed  by  his  neighbors  that  the  plaintiff  was  poor,  and  in  indi- 
gent and  bad  circumstances,  and  incapable  of  paying  his  just  debts, 
and  debts  to  be  by  him  contracted,  and  thereby  to  injure  him  in  his 
trade  and  bunness,  falsely  and  maliciously  spoke  and  published  in  the 
hearing  and  presence   of  divers  good  and  worthy  subjects  of  this 
realm  of  and   concerning  the  plaintiff^  and  of  and  concerning  and 
relating  to  him  in  his  trade  or  business  of  a  coach  proprietor,  the  false, 
scandalous,  malicious,   and   defamatory   words  following,  that  is  to 
say,  '^  His    (meaning  the  said  plaintiff's)  horses    have   been  seized 
from  the  coach  (meaning  the  said  plaintiff's  coach)  on  the  road ;  he 
(meaning  the  said  plaintiff)  has  been  arrested,  and  the  bailifb  are  in 
his  (meaning  the  said  plaintiff's)  house;"  thereby  then  and  there 
meaning  and  intending  that  the  said  plaintiff  was  in  bad  and  indigent 
circumstances,  and  incapable  of  paying  his  just  debts.     By  means  of 
the  committing  of  which  said  grievances  by  the  defendant,  he  the 
plaintiff  was  greatly  injured  in  his  good  name,  &o. ;  and  also  by  means 
of  the  premises,  one  Morrison,  who  before  the  committing  of  the  said 
grievances  was  about  to  send,  and  otherwise  would  have  sent  divers, 
to  wit,  eleven,  head  of  cattle  to  the  plaintiff  for  the  purpose  of  being 
sold  and  disposed  of  by  the  plaintiff  for  Morrison  for  commission  and 
reward  payable  to  the  plaintiff  in  that  behalf,  to  wit,  on  the  day  and 
year  aforesaid,  wholly  refused  and  declined  so  to  do,  and  thereby  the 
plaintiff  lost  and  was  deprived  of  the  commission  which  would  have 
been  payable  by  Morrison  to  the  plaintiff.    Plea,   that  before  the 
speaking  and  publishing  of  the  several  words  in  the  declaration  men- 
tioned, and  therein  supposed  to  have  been  spoken  and  published  by 
the  said  defendant,  of  and  concerning  the  said  plaintifl^  and  of  and 
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ooQcerning  and  relating  to  him  in  his  trade  or  business  of  a  coach  pro- 
prietor, to  wit,  on,  4fec^  at,  Ac,  one  T.  W.  Woor,  of  Swaffham,  in  the 
county  of  Norfolk,  spoke  and  published  the  following  words  to  tbe 
defendant  of  and  concerning  the  plaintiff  and  of  and  concerning  and 
relating  to  him  in  his  trade  or  business  of  a  coach  proprietor,  that  is  to 
say,  ^^His  (meaning  the  said  plaintiff's)  horses  have  been  seized 
from  the  coach  (meaning  the  plaintiff's  coach)  on  the  roi^ ;  he  has 
been  arrested,  and  the  bailifi  are  in  his  house ; "  thereby  then  and 
therQ  meaning  that  the  plaintiff  was  in  bad  and  indigent  circum- 
stances, and  incapable  of  paying  his  just  debts.  And  the  defendant 
further  «aith,  that  at  the  time  of  speaking  and  publishing  the  wd 
several  words  in  the  declaration  as  therein  mentioned,  he  the  defend- 
ant also  declared,  in  the  presence  and  hearing  of  the  same  persons  in 
whose  presence  and  hearing  the  said  words  were  so  spoken  by  him 
the  defendant,  that  he  had  heard  and  been  told  the  same  from  and  by 
the  said  T.  W.  Woor,  of  Swaffham,  in  the  county  of  Norfolk ;  where- 
fore he  the  defendant,  at  the  said  time  when,  Ac,  in  the  said  declara- 
tion mentioned,  did  speak  and  publish  of  and  concerning  the  plaintiff 
the  said  several  words  in  the  said  declaration  mentioned,  as  he  law 
ililly  might  for  the  cause  aforesaid.  Greneral  demurrer  and  joinder 
The  court  called  upon 

jPlatty  to  support  the  plea.^ 

^,  Kelly ^  contra,  was  stopped  by  the  court. 

Baylsy,.J.  It  seems  to  me  that  the  plea  is  bad*  The  charge  in 
^  the  declamtion  is,  that  the  defendant  falsely  and  maliciously  spoke 
and  published  in  the  hearing  and  presence  of  other  persons  of  and 
concerning  the  plaintiff  and  of  and  concerning  him  in  his  trade  Qr 
business  of  a  coach  proprietor,  the  false  and  malicious  words :  ^  His 
horses  have  been  seized  from  the  coach  on  the  road ;  he  has  been 
arrested,  and  the  bailiffi  are  in  his  house ; "  thereby  meaning  and 
intending  that  the  plaintiff  was  in  bad  circumstances,  and  incapable 
of  paying  his  just  debts.  Now  that  imports  an  unqualified  assertion 
to  have  been  made  by  the  defendant ;  and,  if  he  had  pleaded  the  gen- 
eral issue  only,  it  would  have  been  incumbent  on  the  plaintiff  to  have 
proved,  at  tbe  trial,  an  unqualified  assertion  made  by  the  defendant  to 
that  effect :  and  if,  instead  of  proving  an  unqualified  assertion  by  the 
defendant,  the  plaintiff  had  proved  only  that  the  defendant  had  said 
that  Woor  had  told  him  that  the  plaintiff  had  been  arrested,  Ac,  the 
defendant  would  have  been  entitled  to  a  verdict  or  nonsuit.  Here  tEe 
defendant  has  pleaded  specially.  lie  was  bound,  therefore,  according 
to  the  first  principles  of  pleading,  to  confess  the  charge  he  protessed~ 

1  Only  to  much  of  the  case  is  given  as  relates  to  the  question  of  color.  —  Eo. 
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to  answer,  and  ihf.A  to  aver  acme  matter  aa  an  answer.  The  charge 
is,  that  the  defendant  made  an  nnqaalified  assertion  that  the  plaintiff 
had  heen  arrested,  &o.  Unless  the  plea,  therefore,  contain  an  admis- 
sion hy  the  defendant  that  he  spoke  words  having  that  unqualified 
sense,  it  is  bad.  The  plea  does  not  admit  that  the  defendant  spoke 
the  words  in  an  unqualified  sense.  _It  is  therefore  bad,  because  it  does  X#^  (ruJtn^ 
not  confess  the  charge  stated  in  the  declaration.  ^^"^^  ^^^^  * 

LiTTLEDAiiS,  J.     For  the  reasons  already  given  by  my  brother 
Bayley,  I  think  that  the  plea  is  bad. 

Pabkjb,  J.  This  plea  is  bad  for  two  reasons.  To  be  a  good  plea, 
it  must  confess  and  avoid  the  cause  of  action  stated  in  the  declaration. 
But  this  plea  either  does  not  confess,  or  if  it  confesses,  does  not  avoid, 
Jthat  oaose  of  actioni  It  appears  from  the  case  of  Bell  v.  Byme,^  that 
if  a  defendant  has  not  made  an  assertion  as  his  own,  but  has  merely 
alleged  that  some  other  person  had  made  it,  it  must  be  so  averred ; 
and  that  an  averment  in  a  declaration  that  the  defendant  used  slan- 
derous words,  must  be  taken  to  mean,  that  he  used  them  as  his  own 
words,  and  as  a  substantive  allegation  of  his  own,  and  will  not  be 
supported  by  proof  that  he  used  them  as  the  words  of  another  per- 
son.  To  apply  the  principle  of  that  decision  to  the  present  ease,  if 
ftie  plea  be  understood  to  confess  that  the  words  were  spoken  as 
thi^ae  of  another  person^  and  not  as  a  direct  assertion  of  the  dc- 
fendiant  himself,  it  does  not  properly  confess  the  matter  stated  in 
the  declaration ;  if,  on  the  other  hand,  the  plea  be  considered  as 
confessing  the  words  to  have  been  used  as  those  of  the  defendant 
_himselj^  making  a  substantive  allegation  of  his  own,  it  does  not  con- 
tain any  proper  avoidance  of  the  matter  so  confessed:  for  if  one 
make  yich  assertion  of  a  slander  as  his  own,  it  can  be  no  answer, 
even  admitting  the  latter  part  of  the  fourth  resolution  in  Lord" 
Northampton's  Case  to  be  law,  if  in  the  same  conversation  he  add 
that  some  one  else  has  ^o  said  the  same  thing. 

Judgment  for  plaifUiff? 


4 


COTTON  V.  BROWNE. 
In  the  Ejng^s  Bench,  Mat  13,  1836. 

[Reported  in  8  Adolpkus  ^  EUit,  812.] 

Case  for  maliciously  indicting  the  plaintiff,  for  a  conspiracy.    The 
defendant  pleaded,  first,  not  guilty ;  and,  secondly,  as  follows :  <^  And 

i  18  East,  6K 

>  DaviB  V.  Mathews,  2  Ohio,  897,  accord.     See  Lucan  v.  Smith,  1  H.  &  N.  i81 
—  Ed. 
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for  a  further  plea,  Ac,  the  said  defendant  says  that,  although  true  it  is 
that  he  caused  the  said  plaintiff  to  be  indicted,  as  he  the  said  plaintiff 
above  in  his  said  declaration  has  alleged,  yet  that  he  the  said  defend- 
ant did  BO  for  reasonable  and  probable  cause,  and  without  malice ;  for 
the  said  defendant  says  that,  before  the  preferring  of  the  said  indict- 
ment, to  wit,  on,"  &c. ;  the  plea  then  went  into  a  very  long  statement, 
for  the  purpose  of  showing  that  the  defendant  had  reasonable  cause  for 
the  prosecution.  In  this  term  a  rule  nisi  was  obtained  for  striking  out 
the  second  plea,  or  so  much  thereof  as  the  court  should  direct, 

Archbold  now  showed  cause.  Before  the  New  Rules,  Hil.  4  W.  IV^* 
the  matter  of  the  second  plea  might  have  been  proved  under  the  gen- 
eral issue;  but  it  might  also  have  been  specially  pleaded.  Pain  v. 
Rochester.'  The  New  Rules  not  only  do  not  prevent,  but  compel  its 
being  specially  pleaded.  In  Frankum  v.  The  Earl  of  Falmouth  it  was 
held  that  a  defendant  could  not,  under  a  plea  of  the  general  issue,  deny 
that  the  act  was  wrongfully  done.  [Patteson,  J.  There  the  attempt 
was,  under  the  word  "  wrongfully,"  in  an  action  on  the  case  for  divert- 
ing water,  to  bring  into  question  the  plaintiff's  right  of  possession.] 
The  examples  given  under  the  head  Pleadings  in  Particular  Actions, 
IV.,'  to  illustrate  the  operation  of  the  plea  of  not  guilty,  show  that 
fhat  plea  denies  the  act  only,  and  not  the  matter  which  makes  it  wrong- 
ful. In  the  instance  of  slander  there  referred  to,  the  uttering  of  the 
words  is,  in  itself,  prima  facie  a  malicious  act ;  yet,  even  before  the 
New  Rales,  it  was  not  sufScient  to  deny^he  speaking,  as  alleged  in 
the  declaration,  if  the  defendant  meant  to  justify  it.*  Here  the  plea 
of  not  guilty,  if  it  had  the  operation  contended  for  on  the  other  side, 
would  put  in  issue  not  merely  the  preferring  of  the  indictment,  and 
wrongfully,  but  the  preferring  it  without  reasonable  and  probable 
cause.  This  would  be  contrary  to  the  intention  of  the  New  Rules, 
which  is,  that  the  plaintiff  should  be  always  apprised  of  the  defence 
intended  to  be  set  up. 

JE  V.  Williams^  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  it  was  unnecessary  for 
the  defendant  to  plead  in  denial  of  the  want  of  probable  cause.  The 
injury  complained  of  in  this  action  is  not  merely  in  the  indicting,  nor 
in  the  indictment  being  wrongful,  but  in  maliciously  indicting,  and  in 
doing  so  without  reasonable  or  probable  cause.  The  plea  of  not  guilty 
is  sufficient. 

LiTTLEDALB,  J.,  coucurrcd. 

Pattbson,  J.    Some  oases  have  been  referred  to,  in  which  the 

1  6  B.  &  Ad.  i.  iz.  *  Cro.  Eliz.  871.  <  6  B.  &  Ad.  iz. 

4  But  see  Fairman  v.  Ires,  6  B.  &  Aid.  642,  and  the  Judgment  of  Hobroyd,  J- 
tfaeie,  pp.  645,  646. 
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plaintiff  makes  an  assertion  of  right,  and  then  complains  of  an  injury 
done  in  respect  of  it ;  and  there  it  is  proper  for  the  defendant  to  answer 
by  denying  the  right.   But  here  there  is  no  such  assertion  of  right;  the 
whole  matter  alleged  in  the  declaration  is  an  act  of  injury. 
CoLBJftiDGS,  J.,  concurred. 

liule  cAsohUefar  striking  out  the  whole  of  the  second  plea} 


BRIDGE  r.  THE  GRAND  JUNCTION  RAILWAY  00. 
In  the  Exohequsb,  Hilary  Tbbm,  1838. 

\B£pwitd  in  8  Meeson  j-  WeUby,  214.] 

*  Casb.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  to  wit,  on  the 
9th  September,  1837,  the  plaintiff  was  a  passenger  by  a  certain  car* 
riage  forming  part  of  a  certain  train  of  railway  carriages  then  being 
on  a  journey  on  and  by  a  certain  railway,  to  wit,  the  Liverpool  and 
Manchester  Railway ;  and  the  said  company  was  also  then  possessed 
of  a  certain  other  train  of  railway  carriages  then  also  journeying  on 
and  by  the  said  railway,  under  the  care  and  management  of  certain 
servants  of  the  said  company :  nevertheless,  the  said  company,  by 
their  said  servants,  so  carelessly,  negligently,  and  improperly  behaved 
and  conducted  themselves  in  and  about  the  management,  control,  and 
direction  of  the  said  train  of  the  said  company,  that  the  same,  by  and 
through  the  default,  carelessness,  negligence,  and  improper  conduct  of 
the  said  servants  of  the  said  company,  then  with  great  force  and  vio- 
lence ran  upon  and  against  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  then  was  being  carried  as  aforesaid,  and  struck  against  the 
same,  by  means  whereof  the  said  last-mentioned  train  was  very  much 
injured,  and.  the  said  carriage  on  which  the  plaintiff  then  was  was  driven 
in,  broken  to  pieces,  and  destroyed,  and  thereby  three  of  L  is  the  plain- 
tiff's ribs  were  fractured  and  broken,  and  he  was  otherwise  greatly 
wounded,  bruised,  and  injured,  <fec. 

Plea,  that,  before  and  at  the  time  of  committing  the  grievances  in 
the  declaration  alleged,  the  said  train  of  carriages,  in  one  whereof  the 
plaintiff  was  a  passenger,  did  not  belong  to  the  defendants,  nor  was 
same  under  the  care  and  management  of  the  defendants  or  of  their 
servants,  but  under  the  care  and  management  of  other  persons ;  that 

^  Bowe  V,  Amee^  6  M.  &  W.  747,  actxird,  —  Ed. 
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before  and  at  the  time  when,  <&c.,  in  the  declaration  mentioned,  the 
said  train  of  mlway  carriages  of  the  defendants  was  lawfully  pro- 
ceeding on  the  said  railway,  and  that  the  persons  who  had  the  man- 
agement, control,  and  direction  of  the  said  train  of  carriages  in  one 
whereof  the  plaintiif  was  then  being  carried,  carelessly,  negligently, 
and  improperly  behaved  and  conducted  themselves  in  and  about  the 
management,  control,  and  direction  of  the  same,  and  that,  in  part  by 
and  through  the  acfault,  carelessness,  and  negligence,  Ac,  of  the  last- 
mentioned  persons,  as  well  as  in  part  by  and  through  the  default, 
carelessness,  and  negligence,  &c.,  by  or  on  the  part  of  the  servants  of 
the  defendants  in  and  about  the  management,  &c.,  of  the  said  train  of 
carriages  of  the  defendants,  the  said  train  of  carriages  of  the  defend- 
ants ran  upon  and  against  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  then  was  being  carried,  and  struck  against  the  same,  and 
occasioned  the  damages,  injuries,  &c.,  in  the  declaration  mentioned. 
Verification. 

Special  demurrer,  assigning  the  following  causes:  that  the  plea 
amounts  to  not  guilty ;. that  it  is  argumentative,  and  the  allegations  in 
it  are  averments  of  evidence  and  not  of  facts ;  that  it  consist-s  of  mat- 
ters of  law,  and  not  of  matters  of  fact  on  which  any  material  issue 
can  be  taken,  &o.  In  the  margin  of  the  demurrer  it  was  stated  that 
the  plaintiff  would  also  argue  that  the  plea  was  bad  in  substance. 

Cowling^  in  support  of  the  demurrer,  was  stopped  by  the  court. 

NeviUy  contra.^  The  plea  is  good  in  form,  as  a  plea  in  confession 
and  avoidance.  It  confesses  a  prima  facie  case  of  negligence  in  the 
defendants,  but  avoids  it  by  introducing  new  matter,  viz,  that  the 
persons  who  had  the  conduct  of  the  carriage  in  which  the  plaintiff  was 
were  also  guilty  of  negligence.  But,  further,  although  the  facts 
alleged  in  the  plea  might  be  given  in  evidence  under  the  plea  of  not 
guilty,  yet,  as  they  present  a  question  of  law  for  the  determination  of 
the  court,  it  is  no  objection  on  special  demurrer  that  the  plea  amounts 
to  not  guilty.  The  distinction  is  taken  in~  several  cases,  that,  where 
a  question  of  law  is  raised  on  the  face  of  the  plea,  the  party  may 
allege  the  matter  specially,  although  it  might  have  been  given  in  evi- 
dence under  the  general  issue.  Birch  v,  Wilson ;'  Chambers  v,  Taylor;* 
Pain  V.  Rochester  ;*  Newton  v.  Creswick.*  The  matter  of  law  raised 
here  is,  whether  the  negligence  of  the  parties  under  whose  care  the 
plaintiff  was  excuses  the  defendants'  negligence. 

LoBD  Abingeb,  G.  B.    I  think  the  plea  is  bad  in  substance*    And, 

^  Only  to  much  of  the  caae  is  given  as  relates  to  the  question  of  pleading.  —  Bd. 
s  2  Mod.  274.  s  Cra  Eliz.  900. 

«  Cro.  Eliz.  871.  •  8  Mod.  166. 
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in  point  of  forn^  it  amounte  to  no  more  than  a  simple  negation  of  the 
negligence  which  makes  the  defendant  liable*  '~ 

Parks,  B.    Ilie  plea  undoubtedly  amounts  to  the  general  issue. 

BoLAND,  B.,  concurred,  JudffmerU  for  the  plaintiff} 


CROUCH  V.  THE  LONDON  AND  NORTH-WESTERN  RAlLr- 

WAY  COMPANY. 

In  the  Exchsqusb,  Apbil  28, 1852. 

[Beported  in  7  Exchequer  Reports,  706.] 

Cass.  The  first  count  of  the  declaration  stated  that  the  defend- 
ants were  common  carriers  of  goods  for  hire,  from  Liverpool  to 
Dublin ;  and  that  the  plaintifl^  on,  <fec.,  caused  to  be  deliyered  to  the 
defendants,  as  such  common  carriers  as  aforesaid,  and^the  defendants,  (^i  jf^ 
as  such  common  carriers,  received  a  package  containing  divers  goods, 
to  wit,  &C.,  to-be  safely  and  securely  carried  and  conveyed  by  the 
defendants  for  the  plainti^  from  London  to  Dublin,  and  at  the"8arj~" 
last-mentioned  place  to  be  delivered  by  the  defendants  for  the  plaintifl^ 
vithin  a  reasonable  time  in  that  behalf;  and  that  it  thereupon  became 
the  duty  of  the  defendants  safely  and  securely  to  carry  and  keep  the 
package.  Breach,  that  the  defendants  did  not  safely  and  securely 
carry  the  package;  but  that,  through  their  negligence,  the  package 
and  its  contents  were  lost. 

Plea,  that  at  the  time  when,  &c.,  the  defendants  gave  notice  to  the 
plaintiff  that  they  would  not  carry  any  package  containing  several 
packages  collected  from  different  parties,  and  addressed  to  and  in- 
tended for  several  different  parties,  although  enclosed  in  one  package 
and  addressed  to  one  party,  unless  the  addresses  on  the  enclosed  pack- 
ages and  their  contents  were  declared ;  and  further,  that  the  defend- 
ants would  not  be  responsible  for  any  such  package  or  the  contents, 
unless  such  declaration  should  be  made  and  the  particulars  declared ; 
and  that  the  d^fehdants  carried  on  their  business  on  the  terms  con- 
tained in  the  said  notice;  that  the  package  enclosed  three  parcels, 
received  by  the  plaintiff  from  three  different  parties ;  and  the  parcels 
were  addressed  to  and  intended  for  three  different  parties ;  and  that 
the  fact  that  the  package  contained  such  parcels  was  not  declared  to 
the  defendants ;  and  that  the  defendants  received  the  package  on  the 
terms  of  the  notice,  which  the. plaintiff  well  knew;  and  that  the  de- 

^  Dakin  v.  Brown,  8  C.  B.  92,  accord,  Conf.  Hatchinson  v.  York  R.R.,  5  Ex.  848 
^Ed. 


>* 
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fendanta  never  consented  to  subject  tbemselves  to  any  responsibility 
contrary  to  tbe  terms  of  tbe  said  notice.     Verification. 

Special  demurrer,  assigning  amongst  otber  causes,  tbat  tbe  plea 
denied  argumentatively  tbat  tbe  package  was  delivered  to  and  re- 
ceived by  tbe  defendants  as  common  carriers.    Joinder  in  demurrer. 

J,  JBrowfiy  in  support  of  tbe  demurrer,  jsontended  tbat  the  plea 
clearly  amounted  to  an  argumentative  traverse  of  tbe  bailment  as 
stated  in  tbe  declaration ;  and  be  cited  Sbaw  v,  York  and  !North  Mid- 
land  Railway  Company,^  to  sbow  tbat,  wbere  sucb  an  alleged  bailment 
was  traversed,  and  it  baving  been  proved  at  tbe  trial  tbat  tbe  cbat- 
tel  bailed  was  made  subject  to  a  condition  not  complied  witb,  it  was 
beld  tbat  tbe  allegation  was  not  sustained ;  tbat  in  Wyld  t?.  Pickford  ' 
tbe  notice  differed  from  tbat  in  tbe  present  case ;  and  tbat,  altbougb 
tbe  objection  was  taken  to  a  plea  of  its  being  argumentative,  tbe  ob- 
jection was  beld  to  be  answered  by  tbe  fact  tbat  tbe  defendants  tbere 
did  not  by  tbe  terms  of  tbeir  notice  stipulate  to  carry  goods  of  any 
description  unless  insured.  He  also  relied  upon  Austin  v.  Mancbester, 
Sheffield,  &o^  Railway  Company,'  as  being  in  point.  Tbe  court  tben 
called  upon 

AthertOTij  to  support  tbe  plea;  and  be  endeavored  to  distinguish 
the  case  from  tbat  of  Sbaw  v.  York  and  North  Midland  Railway 
Company.     But 

Thb  Court  were  most  clearly  of  opinion  that  tbe  objection  to  tbe 
plea  waa  good,  and  tbat  tbe  plaintiff  was  entitled  to  judgment. 

Judgment  for  the  plaintiff.^ 

r  _^  *  18  g  B.  847.^  •  8  M.  &  W.  448.  ^20  L.  J.  Q.  B.  440. 

UtAT^  4  ElweU  V.  Grand  Jnncaon  B.B.  Co.,  6  M.  ft  W.  W4i  accord.    Conf.  Wjld  v.  Fick- 

f^^^*^  •  ford,  8  M.  ft  W.  448.'^£d. 


:/A^~^ 
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CHAPTER  m. 

FLEAS  BY  WAY  OP  TRAVERSE. 


RUSSELL'S  CASE. 


SECTION  I. 

^p  In  the )  HtLABT  Term,  1687. 

^3  .  [Reported  in  Dyer,  26  h,  plaeitum  171.J 

0  9 1  Onb  Christopher  Russell  brought  an  action  upon  the  case  against  a 

T^Q   i^cLx    man,  who  comes  and  defends  the  force,  Ac^  and  as  to  the  speaking  and 
2*- Jt »  P^^^^^i"g  ^^  ^®  aforesaid  words,  viz.,  *'  I  will  abide  by  itj  that  Christo- 
*  <  '  pher  Russell  was  and  is  a  false  thie^  and  was  at.  my  door  in  the  sessions- 

day  at  night  between  one  and  two  of  the  clock  after  midnight,  and 
would  have  robbed  me,  and  did  break  open  my  doors,  and  did  put  me 
in  jeopardy  of  my  life,''  the  said  plaintiff  is  not  damnified  in  manner 
and  form,  Ac.  And  upon  that  plea  the  plaintiff  demurred  in  law.  And 
by  the  opinion  of  the  court  the  plea  is  clearly  bad,  for  it  admits  the 
speaking  of  the  aforesaid  words,  but  that  the  plaintiff  was  not  damni- 
fied by  that ;  and  what  damage  can  be  more  grievous  than  such  a  report 
of  him?  And  they  were  of  opinion  to  give  judgment  for  the  plaintiff 
if  the  defendant  pleads  nothing  by  the  Monday  next  ensuing,  at  which 
day,  by  the  opinion  of  the  whole  court,  a  writ  of  inquiry  of  damages 
was  awarded  without  any  argument.^ 

1  Priddle  V,  Napper,  11  Rep.  10;  King  ».  Major,  6  T.  R.  66 ;  King  ».  Lyme  Regis, 
Doug.  154;  Trower  v,  dEadwick,  8  B.  N.  C.  884;  Sammen  v.  Ball,  8  M.  &  W.  696 ; 
Cane  v.  Chapman,  6  A.  &  £.  647 ;  Hobson  r.  Middleton,  6  B.  &  C.  296 ;  Smith  v. 
Thomas,  2  B.  N.  C.  878,  879;  Reindel  v.  Schell,  4  C.  B.  n.  s.  97;  Tennessee  Bank 
V.  Armstrong,  12  Ark.  602;  Baldwin  v.  Walker,  21  Conn.  188;  Dresser  v.  Brooks,  8 
Barb.  488  (semMe) ;  Drake  v.  Cockroft,  10  How.  Pr.  877;  Freeman  v.  Curran,  IMinn 
169;  Bobbins  v.  Lincoln,  12  Wis.  8;  Holden  v.  Kirby,  21  Wis.  149,  occorcf.^  Ed. 
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SIR  FRANCIS  LEKE'S  CASE. 
In  thb  Common  Pleas,  Michaelmas  Tebm,  1679. 

[Reported  in  Dyer,  865,  placitum  82.] 

In  replevin  the  defendants,  as  bailiffs  of  Sir  Francis  Leke,  knight, 
made  cognizance  of  the  taking  of  the  cattle  in  Whitbridge-close,  con- 
taining two  acres  of  pasture  for  damage-feasant,  as  in  the  soil  and 
freehold  of  the  said  Francis  Leke ;  to  which  the  plaintiff  pleaded, 
that  before  the  s^d  time  when,  &c.,  and  at  the  said  time  when, 
Ac,  he  was  seised  in  his  demesne  as  of  fee  of  and  in  one  close 
of  pasture  called  But-close,  contiguous  and  adjoining  to  the  said 
two  acres  of  pasture;  and  that  Sir  Francis  Leke,  and  all  those 
whose  estate  he  hath,  have  used  from  time  whereto  memory  run- 
neth not  to  enclose  the  said  two  acres  of  pasture  sufficiently  from 
the  aforesaid  close,  called  But-close,  and  by  default  of  sufficient 
enclosure  the  cattle  entered  into  the  two  acres  of  pasture,  and  de- 
pastured therein  until,  &c.  And  the  defendants  by  protestation, 
denying  the  prescription,  for  replication  said,  that  the  said  But-close 
was  the  soil  and  freehold  of  George  Earl  of  Salop,  without  this,  that 
the  aforesaid  plaintiff  at  the  said  time  when,  ifec,  was  seised  of  But- 
olose  aforesaid  in  his  domain  as  of  fee,  as  the  said  plaintiff  had  above 
alleged,  and  this,  Ssc  Upon  which  it  was  demurred,  &c.  And  the 
opinion  of  the  court  was^,  that  the  precise  estate  which  the  plain- 
tiff had  in  But-close  was  not  traversable  by  the  defendants  if  the 
plaintiff  had  not  shown  any  estate  in  it,  [but]  generally  that  he  was 
seised  of  it,  without  showing  of  what  estate,  or  that  it  was  his  free- 
hold, &c.  And  then  the  other  party  should  be  driven  to  say  that  he 
had  nothing  therein  ;  for  if  he  had  but  common,  or  a  term  of  years,  or 
at  will,  or  only  a  license  from  the  owner  to  put  in  bis  cattje  pro  hoc 
vice^  it  is  sufficient ;  and  then  the  best  answer  to  it  would  have  been 
with  a  flat  negative,  scil,^  that  he  had  nothing  in  the  aforesaid  close  at 
the  time,  &c.,  which  is  more  ready  pleading;  for  an  absqtie  hoc  ought 
to  be  taken  to  a  thing  expressly  alleged  before,  and  is  induced  with  a 
former  plea,  sciL,  as  he  said  before,  or  by  showing  a  cross  matter  con- 
trary to  the  plaintiff's  plea,  as  here  above,  scil.^  "  that  the  But-close  was 
the  freehold  of  the  Earl  of  S.,  absque  hoc^'*  Ac.  And  at  length  the 
opinion  was,  that  the  absque  hoCy  that  he  was  seised  in  fee,  was  a  good 
traverse,  because  the  plaintiff  had  given  this  advantage  to  his  adver- 
sary  in  this  preciseness  of  estate,  wlio  bestXuew  what  Tntcrest  he  had 
to  put  his  beasts  into  But-close  flbr  if  he  was  a  mere  stranger  and 
gad  nothing  in   But-close,  nor  common  there,  nor  license  from  the 
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owner,  nor  command,  he  was  a  trespasser  to  the  defendant,  although 
the  enclosure  was  not  saffioient.  Wherefore,  Ac,  but  Windham 
doubted.^ 


LANE  V.  ALEXANDER. 
Ik  thb  Ejng's  Bench,  Hilabt  Term,  1608. 

[Reported  in  Crake's  James,  202.] 

Ejectment.  The  defendant  entitles  himself  by  copy  granted 
44  Eliz.  The  plaintiff,  by  replication,  entitles  himself  by  copy 
grantedylst  June,  43  Eliz.  The  defendant  maintains  his  bar,  and  tra- 
verseth  absque  hoc^  that  the  queen,  on  the  Ist  June,  in  the  forty-third 
year  of  her  reign,  granted  the  land  by  copy  modo  et  forma  prouty  &c. 

The  demurrer  being  general,  it  was  moved  that  this  rejoinder  was 
not  good ;  for  the  day  and  year  of  granting  the  copy  is  not  material, 
but  only  whether  it  were  granted  before  the  copy  made  to  the  defend- 
ant ;  and  therefore  he  ought  to  have  traversed  absque  hoCy  that  the 
queen  granted  modo  et  forma  prout^  &c. 

But  it  was  then  moved,  in  regard  it  is  but  matter  of  form,  and  is 
not  shown  for  cause,  that  it  is  aided  by  the  statute  of  18  Eliz.  o.  14. 
Sed  non  allocatur  ;  for  the  day  ought  not  to  be  made  material,  unless 
the  queen  had  granted  by  copy  before  the  grant  to  the  defendant : 
the  traversing  also  of  the  day,  where  it  ought  not,  is  matter  of  sub- 
stance ;  for  thereby  he  makes  it  parcel  of  the  issue,  which  should  not 
be.    Wherefore  it  was  adjudged  for  the  plaintiff 


GORAM  t?.  SWEETING. 
In  the  King's  Bench,  Michaelmas  Term,  1670. 

\Rtpcfried  in  2  Saunders,  206.] 

Assumpsit  on  a  policy  of  assurance  by  Goram,  plaintiff  against 
Sweeting,  defendant.  The  plaintiff  declares  that  he  had  caused  a  policy 
of  assurance  to  be  written  on  the  good  ship  called  the  *'  Margaret,"  of 
London,  and  on  the  tackle  and  apparel,  Ac,  of  the  same  ship,  in  which 
policy  it  was  contained,  that  if  any  misfortune  should  happen  to  the 
ship  in  the  vovage,  it  should  be  lawful  for  the  plaintiff  to  sue  and 

1/  / 

^  Ck>ckeriU  v.  AnnstroDg,  Willes,  108 ;   Tatem  v.  Perient,  Yelr.  196 ;  Wood  n 

Budden,  Hob.  119*f  Smith  w.  Dixon,  7  A.  &  E.  1^  Sutton  w.  Page,  8  C.  B.  204;*^ 

Webb  ».  Rose,  4  H  &  N.  lllJWorrf.    Conf .  Reg.  v.  Dendy,  22  L.  J.  Q.  B.  247.— Ed. 


80  GORHAM   v.   SWEETING.  [CHAP.  in. 

labor  for  the  defence  and  safety  of  the  ship,  withoat  any  prejudice  to 
the  policy,  and  that  the  assurers,  of  whom  the  defendant  was  one, 
would  contribute  to  the  charges  thereof  according  to  the  several  sums 
respectively  insured  by  them.  And  the  plaintiff  further  shows  that 
the  defendant  became  an  assurer  on  the  said  policy  for  £50,  and  in  con- 
sideration- of  the  plaintiff's  promise  to  pay  him  at  the  rate  of  £3  12«. 
per  cent  for  six  months,  undertook  and  promised  to  perform  the  said 
policy  as  to  £50  so  insured  by  him.  And  the  plaintiff  avers  in  fact 
that  the  ship,  ifec,  did  not  arrive  in  safety,  but  ^  that  the  said  ship, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture 
were  sunk  and  destroyed  in  the  said  voyage,"  of  which  the  plaintiff 
gave  the  defendant  notice,  and  abandoned  all  his  interest  therein,  yet 
the  said  defendant  has  not  borne  the  adventure,  nor  paid  the  said  £50, 
wherefore  the  plaintiff4)rings  this  action. 

The  defendant  pleads  in  bar  that  the  ship  and  all  the  apparel  and 
tackle  aforesaid  arrived  in  good  safety,  and  traverses  without  this,  that 
*'  the  said  ship,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture  were  sunk  and  destroyed  in  the  said  voyage  in  manner 
and  form  as,"  <&c.,  and  this,  Ac.,  wherefore,  Ac,  upon  which  plea  the 
plaintiff  demurs  in  law. 

And  JbneSj  for  the  plaintiff,  argued  that  the  traverse  in  the  defend- 
ant's plea  was  bad,  because  the  defendant  has  traversed  in  the  con- 
junctive, namely,  without  this  that  the  said  ship  and  tackle,  &c.,  were 
sunk  and  destroyed,  whereas  it  ought  to  be  in  the  disjunctive,  namely, 
without  this  that  the  said  ship  or  tackle,  &&,  were  sunk  and  de- 
stroyed. For,  as  he  said,  if  in  this  case  any  of  the  things  enumerated 
arrive  in  safety,  as,  for  instance,  if  the  ship  arrive  in  safety,  although 
all  the  goods  and  merchandises,  and  all  the  apparel  and  tackle  of  the 
ship,  for  which  by  the  policy  a  satisfaction  ought  to  be  made  to  the 
plaintiff,  are  lost,  yet  if  issue  had  been  taken  on  the  defendant's 
traverse  as  it  now  is.  it  would  be  found  against  the  plaintiff;  and  this 
action  being  only  for  damages  according  to  the  loss  which  the  plaintiff 
has  sustained,  every  part  ought  to  be  put  in  issue.  For  perhaps  the 
ship  arrived  in  safety,  and  yet  the  other  things,  as  guns  and  anchors, 
and  all  the  goods  and  merchandises,  are  lost,  which  ought  to  be  put  in 
issue  by  themselves ;  so  that  the  plaintiff  may  have  a  verdict  for  the 
loss  of  them,  and  his  damages  assessed  according  to  the  proportion  of 
them,  and  the  defendant  may  be  acquitted  of  the  residue.  But  now, 
unless  the  plaintiff  prove  that  the  ship  and  all  the  other  things  are  lost, 
he  shall  not  recover  for  any  part.  And  if  the  defendant  prove  that 
only  a  cable  or  anchor  arrived  in  safety,  he  would  be  acquitted  of  the 
wliole,  if  the  plaintiff  had  taken  issue  on  this  traverse.  Wherefore  he 
concluded  that  the  traverse  was  bad,  and  prayed  judgment  for  the 
plaintiff. 
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Coleman  and  SaunderSy  for  the  defendant,  argued  that  the  traverse 
was  good.  For  in  the  policy  there  are  two  clauses :  one,  if  the  ship, 
or  tackle  and  apparel,  are  damnified,  the  plaintiff  may  labor  to  save 
them,  and  the  defendant  is  to  pay  his  proportion  of  the  charges  of  it ; 
and  the  other,  that  if  the  ship,  &c.,  shall  be  totally  lost,  then  the  de- 
fendant is  to  pay  £50.  And  here  the  plaintiff  avers  a  total  loss  of  the 
ship  and  goods,  ifec,  wherefore  he  demands  the  £50.  And  the  plaintiff 
has  averred  in  the  copalative,  '^that  the  said  ship,  tackle,  apparel, 
ordnance,  manition,  artillery,  and  other  furniture "  were  totally  lost, 
whereby  he  has  given  an  advantage  to  the  defendant  to  traverse  it 
precisely  as  the  plaintiff  has  alleged  it ;  as  in  the  case  of  Tatem  v. 
Perient,^  where  the  plaintiff  had  alleged  more  than  he  needed  in  his 
declaration,  and  thereby  gave  an  advantage  to  the  other  side  to  trav- 
erse it.  So  in  Sir  Francis  Leke's  Case.  And  although  this  action  is 
only  to  recover  damages,  and  no  penalty,  yet  the  plaintiff  ought  not  to 
recover  damages  on  this  breach,  but  ought  to  have  recovered  dama- 
ges for  not  contributing  to  the  charges,  &c.,  and  if  he  so  had  done, 
then  the  loss  or  spoliation  of  each  particular  thing  ought  to  have  been 
put  in  issue;  for  the  damages  were  to  be  recovered  particularly  for 
every  thing  according  to  the  proportion  of  the  thing  lost  or  spoiled, 
and  of  the  defendant's  assurance.  But  here  the  plaintiff  would  re- 
cover the  entire  £50,  although  there  is  only  an  anchor  or  cable  lost; 
but  in  such  case  the  defendant  ought  to  come  to  an  average  only. 

But  notwithstanding  this,  it  was  adjudged  for  the  plaintiff,  because, 

as  Twysden  declared,  it  was  only  an  action  for  damages,  and  the  de- 

fendant  might  aid  himself  on  jhe  writ  of  inquiry;    and  if  he  had  ^ 
traversed  in  the  difgunctive,  and  issue  had  been  joined  upon  it,  the  QXaJ-c 
defendant  might  give  in  evidence  any  such  matter  in  mitigation  of   yy^ciJr 
damages.    And  as  it  seemed  to  me,  he  did  not  comprehend  the  differ*    Ji  q,^^^^  ^  aa-# 
ence  urged  by  the  defendant,  but  without  any  great  consideration  a  u 

writ  of  inquiry  was  awarded.* 


SIR  RALPH  BOVY'S  CASE. 
Ik  the  King's  Bench,  Trinity  Term,  1672. 

[Reported  in  I   Venlris,  217.] 

In  debt  upon  an  escape ;  the  plaintiff  sets  forth  in  his  declaration  a 
Toluntary  escape. 

1  Yel.  195. 

<  Moore  v.  Boulcott,  1  B.  N.  C.  828 ;  Stubbs  v.  Lainson,  1  M.  &  W.  728;  Dawson 
♦^l.  Wrench,  8  Ex.  859 ;  Richardson  v.  Smith,  29  Cal.  529>  accord.    Conf.  Edem  p.  Turtle, 
'   10  M.  &  ^.  685;  Bradley  v.  Milnefi^  1  B.  N.  C.  644.  —  Ei>. 
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The  defendant^rotesting  that  he  did  not  let  him  voluntarily  es- 
cape^leads  that  he  took  him  upon  fresh  pursuit.  To  which  it  was 
devomredy  because  he  did  not  traverse  the  voluntary  escape,  and 
resolved  for  the  defendant ;  for  it  is  impertinent  for  the  plaintiff  to 
allege  it,  and  no  ways  necessary  to  his  action.  It  is  out  of  time  to  set 
it  forth  in  the  declaration ;  but  it  should  have  come  in  the  replication. 
It  is  like  leaping)  as  Hale,  C.  J.,  said,  before  one  come  to  the  stile. 
As  if  in  debt  upon  a  bond  the  plaintiff  should  declare  that  at  the  time 
of  sealing  and  delivery  of  the  bond  the  defendant  was  of  full  age, 


«v<iverse  is  to  be  taken.* 


BRIDGWATER  v.  BYTHWAY. 
Ik  thb  Common  Plbas,  Easteb  Tsbm,  1683. 

[Reported  in  8  Levim,  118.] 

Battebt;  defendant  pleads  a  judgment  obtained  by  his  father 
against  Elias  Jones,  and  an  execution  thereupon,  whereon  the  goods 
of  Jones  were  taken  in  execution,  and  that  the  plaintiff  assaulted  the 
bailiffs,  and  would  have  rescued  the  goods ;  whereupon,  in  aid  of  the 
bailifis,  and  by  their  command,  the  defendant  moUiter  mantis  imposuit 
upon  the  plaintiff  to  prevent  his  rescue  of  the  goods.  The  plaintiff 
replied,  de  injuria  sua  propria  absque  hoc  that  the  defendant  by 
command  of  the  bailiffs,  and  in  aid  of  them,  to  prevent  a  rescue  of  the 
goods,  ifec.  Whereupon  the  defendant  demurred  generally ;  and  upon 
argument  it  was  resolved  by  the  whole  court :  1.  That  the  replication 
in  traversing  the  command  of  the  bailifis  was  not  good;  for  he 
might  of  himself  do  that,  to  prevent  the  rescue,  which  is  a  tort  and  a 
breach  of  the  peace.  2.  The  defendant's  plea  is  ill ;  for  the  action 
was  brought  as  for  a  battery  at  W.,  and  the  defendant  justifies  at  L.,  in 
the  same  county ;  whereas  the  bailiffs  have  authority  throughout  the 
whole  county,  and  therefore  the  cause  of  justification  in  the  same 
county  not  local,  so  that  he  should  have  conformed  and  justified  in  the 
same  place,  being  the  same  county,  where  the  plaintiff  declared.  And 
if  the  place  had  been  material,  he  ought  to  have  traversed  all  other 

^Cro.  Jac.  662.  «  Latch,  200. 

»  Holiia  V.  Palmer,  2  B.  N.  C.  718 ;  Ricketts  v.  Loftiu,  14  Q.  B.  482;  Middleton  « 
Qrayeley,  12  Price,  618,  accord.   See  Lush  v.  Rassell,  6  Ex.  207,  per  Parke,  B.  —  Ed. 
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places  within  the  same  county ;  and  siCj  quacunque  via  datdj  the  plea 
18  ill.    Whereupon  judgment  was  ^ven  for  the  plaintiff.^ 


CROSSE  t;.  HUNT. 
Ik  thb  Common  Plbab,  Michaelmas  Tsbm,  1689. 

[Reported  in  Vcarthew,  99.] 

Debt  upon  a  specialty  for  £200,  which  was  to  this  effect,  (scil^ 
that  the  defendant  did  declare  from  his  heart  before  God  that  he 
had  taken  the  plaintiff  to  be  his  wife,  as  she  had  taken  him  for  her 
husbandt  and  the  more  to  confirm  the  said  plaintiff  that  he  had  no 
design  v\x%  to  perform  his  promise  aforesaid,  he  the  said  defendant 
obliged  himself  by  the  same  deed  to  pay  unto  the  plaintiff  £200  if  he 
should  happen  to  be  so  base  as  to  be  worse  than  his  word,  and  that 
if  he  did  not  pay  it  when  demanded,  she  the  plaintiff  should  have 
good  right  to  sue  and  recover  it  by  law,  &o. 

The  breach  assigned  was,  that  she  had  tendered  herself  to  marry  the 
defendant,  but  that  he  refused,  and  afterwards  married  another  woman, 
per  quod  actio  accrevit^  &c. 

The  defendant   pleaded  that  he   after  the   making  the  aforesaid 
writing  obttdit  se  to  marry  the  plaintiff,  and  she  refused,  absque  hoc^  \ 
,  that  he  reftised  to  take  her  for  his  wife  (before  she  had  refused  to 
I  take  him  for  her  husband.' 

The  plaintiff  replied  that  she  tendered  herself  to  marry  the  defend- 
ant, and  he  refused,  absque  hoc^  that  the  defendant  offered  himself  to 
marry  the  plaintifl^  et  hoc^  Ae. 

And  upon  a  demurrer  to  this  replication,  it  was  insisted  for  the 
defendant  that  the  traverse  in  it  was  ill,  because  she  had  traversed 
that  which- was  the  inducement  of  the  traverse  in  the  bar ;  so  that  it 
is  a  traverse  upon  a  traverse,  which  the  law  will  not  ijlow. 

Besides,  the  words  of  this  deed  are  in  prcesenti^  and  not  execu- 
tory, but  declaratory  of  an  act  executed. 

On  the  other  side  it  was  argued  that  the  words  in  this  deed  are 
sufficient  to  create  a  contract,  and  that  of  the  highest  nature,  for  God 
is  called  as  a  witness  to  it ;  and  these  words  cannot  import  any  other 
sense,  but  only  a  contract  to  marry  the  plaintiff. 

That  thb  traverse  in  the  bar  is  ill,  because  it  is  too  large,  for  the 
defendant  had  traversed  more  than  was  alleged  in  the  declaration. 

/' 
^  Parish  r.  Stanton,  2  Root,  156,  accord. — Ed. 
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Scil.  Absque  hoCy  that  he  had  reftised  to  take  the  plaintiff  for  his  wife 
before  she  had  reihsed  to  take  him  for  her  hasband ;  so  that  he 
intended  to  make  this  circumstance  of  time  parcel  of  the  issue; 
whereas  there  is  no  such  drcamstance  alleged  in  the  declaration,  nor 
any  affirmation,  that  the  defendant  had  refused  before  the  plaintiff  had 
refused ;  and  therefore  because  the  traverse  in  the  bar  was  idle  and 
frivolous,  the  plaintiff  might  well  traverse  the  substance  of  the  matter 
of  the  bar;  and  of  this  opinion  was  the  court  as  well  to  the  pleading 
as  to  the  matter  in  law.  Judgment  for  the  plaintiff} 


WHITE  t;.  BODINAM. 
In  thb  Queen's  Bench,  Easteb  Teem,  1704. 

[Reported  in  2  SaJkdd,  629.] 

Lessee  for  years  brings  covenant  against  the  lessor,  declaring  upon 
A  demise  and  covenant  for  quiet  enjoyment,  and  assigns  for  breach 
that  the  lessor  did  enter  upon  him  and  oust  him  of  the  premises.  The 
defendant  pleads,  that  he  entered  to  distrain  for  rent-arrear,  absque  hoc^ 
that  he  ousted  him  de  prcBmissie.  To  which  the  plaintiff  demurred, 
thinking  the  traverse  ill ;  because  if  he  ousted  him  of  any  part  of  the 
premises,  he  had  a  good  cause  of  action,  therefore  he  should  have 
traversed,  (ibsque  hoc^  that  he  ousted  him  of  the  premises,  or  of  any 
part  thereof/  Vide  Colborne  v.  Stockdale.  But,  per  Our.j  The  plea 
is  well  enough  in  this  case;  for  if  the  plaintiff  will  join  issue  upon  the 
matter  of  the  traverse,  and  prove  the  ouster  of  any  part,  the  issue 
shall  be  for  him.  And  the  court  took  a  diversity  between  pleading 
the  general  issue,  as  in  debt,  you  must  plead  non  debet  nee  alitmam 
inde  parceUam,  and  a  special  bsue,  as  this  is.  3  Cro.  83,  84;  Dyer, 
115.  Judgment  for  the  defendant.* 

1  Powen  V.  Cook,  Ra^.  68 ;  Talbot  v.  Woodhouse,  8  Lutw.  474 ;  Rex  v.  Jordan, 
C.  T.'*Hahl.%b)';  Bishton  v.  Evans,  2  C,  M.  &  Jl.  12 ;  Woriej  v.  Harrison,  8  A.  &  £. 
669;  Bird  v.  Holman,.9  M.  &  W.  761 ;  Trower  v.  Chad  wick,  8  B.  K.  C.  884 ;  Breck 
r.  Blanchgi^Qp  N.  ^.S2SYaccord^^  Ed.  , 

»  Teril  p.  Dune,  I^.  116  6;  ^Robfert  v.  Andrews,  Cro.  El^  j2 ;  Waltham  v 
Sparks,  Ray.  42,  aocork  -^ 
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GILBERT  V.  PARKER. 
[In  thb  Quebn's  Bench,  Eabteb  Tebm,  1704. 

[FUporUd  in  2  Salkeld,  629.] 

Ik  replevin  for  taking  cattle,  the  defendant  made  conusance  that  A., 
his  master,  was  seised  of  the  locus  in  guo,  and  per  ytu  prmcept,  he 
took  them  damage-feasant.  Plaintiff  replied,  that  he  was  seised  of  one- 
third  part,  and  pat  in  his  cattle,  absque  hocj  that  the  said  A.  was  sole 
seised.  To  this  the  defendant  demurred,  and  judgment  was  given 
against  him ;  for  the  defendant  makes  a  conusance  under  his  master  as 
sole  seised,  when  he  was  only  tenant  in  common ;  in  which  case  he 
should  have  pleaded  according  to  the  truth,  that  he  was  only  tenant  in 
common,  &c.  When  the  defendant  pleads  his  master  was  seised  in  fee 
of  the  place  where,  &a,  that  must  necessarily  be  understood  that  he 
is  sole  seised ;  and  whatever  is  necessarily  understood,  intended,  and 
implied,  is  traversable  as  much  as  if  it  were  expressed ;  and,  therefore, 
though  a  seisin  in  fee  is  only  alleged  generally,  yet  that  being  in- 
tended a  sole  seisin,  the  plaintiff  may  traverse,  casque  hoc^  that  he  is 
sole  seised ;  since  the  plaintiff  makes  himself  tenant  in  common  with 
the  defendant,  it  had  not  been  enough  to  say  that  he  is  tenant  in 
common,  without  traversing  the  sole  seisin.^ 


COLBORNE  v.  STOCKDALE. 
In  the  Ejng'b  Bench,  Hilabt  Term,  1722. 

[Reported  in  1  Strcangt,  498.] 


Debt  upon  a  bond  conditioned  for  the  payment  of  £1,660.  The 
defendant  upon  oyer  pleads  in  bar  that  part  of  the  sum  mentioned  in 
the  condition7.gci7.,  £1,500,  Was  won  by  gaming,  contrary  to  the  stat- 
ute, per  quod'^Q  bond  became  void.  The  plaintiff  replies  that  the 
bond  was  given  for  a  just  debt,  and  traverses  that  the  £1,500  was  won 
by  gaming,  contra  formam  statuti  modo  et  forma^  as  the  defendant 
has  pleaded.    The  defendant  demurs,  and 

Strange^  pro  def^  argued  that  the  replication  was  Dl»  because  it 

1  Meriton  v.  Briggs,  1  Ray.  89 ;  Boxmer  v.  Walker,  fio.  EL  621:  Chamberi  o. 
Jones,  11  East,  406;  E.  &L.  R.B.  Ca  v.  Hebblewhite,  6  M.  ft  W.  707;  Bowdon  « 
Hall,  4  Q.  B.  861  <«ccor(/.  ~  Ed. 
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makes  the  Bum  parcel  of  the  issae,  and  obliges  the  defendant  to  prove 
that  the  whole  sum  of  £1,500  was  won  by  gaming ;  whereas  the  stat- 
ute avoids  the  bond,  if  any  part  of  the  consideration  became  due  on 
that  account ;  and  he  urged  the  common  case  of  a  plea  of  payment 
before  the  day,  where  if  issue  is  joined,  and  a  verdict  pro  quer^^  there 
shall  be  a  repleader,  because  it  leaves  it  open  to  a  possibility  that  there 
might  be  a  payment  at  the  day,  and  then  the  plaintiff  could  have  no 
cause  of  action ;  so  in  this  case  the  finding  that  the  whole  sum  of 
£1,500  was  not  won  by  gaming  will  not  toll  the  presumption  as  to 
a  less  sum.  Besides,  the  sum  is  put  in  only  for  form,  and  therefore 
within  the  reason  of  the  case  of  Stallard  t;.  Tims,  the  replication  will 
be  ill,  for  making  it  the  substance  of  the  issue.^ 

Wearffy  contra,  insbted  that  the  replication  following  the  words  of 
the  plea  would  be  well  enough ;  and  cited  Dy.  365,  pi.  1,  for  that  pur- 
pose. Sedper  CWrtam,  jThere  is  no  color  to  maintain  the  replication ; 
the  material  part  of  the  plea  is,  that  part  of  the  money  for  which  the 
bond  was  given  was  won  by  gaming,  and  scilicetj  so  much,  is  only  mat- 
ter  of  form,  of  which  no  notice  should  be  taken  in  the  replication.* 


GRILLS  V.  MANNELL. 
In  thb  Commok  Plbab,  Noybhbbb  29,  1742. 

[Retorted  in  WUUb,  878.] 

Thb  following  opinion  of  the  court  was  given  by 
WnxES,  Ld.  C.  J.    Replevin,  in  which  the  plaintiff  declares  for 
taking  one  red  ox,  one  brown  ox,  and  two  brown  steers,  on  the  28th 
of  March,  13  Greo.  II.,  at  a  place  called  Trewoodla,  at  Southill,  in  Corn- 
wall, and  detaining  them,  &c.    Damage,  £13. 

^  Only  80  much  of  the  case  Ib  given  as  relates  to  the  sufflciencj  of  the  replica- 
tion.—  Ed. 

'  T.  B.  fol.  10,  pi.  47 ;  Anon.,  2  Leon.  18 ;  Sherman  v.  Brampton,  Latch,  92 ;  Rex 
V.  EUderby,  1  Saund.  812:  Dring  r.  Bespass,  1  Lev.  198 ;  Thomas  v.  Nichols,  8  Lev. 
41;  Payne  v.  Brigham,  8  Lev.  228;  Palmer  r.  Elkins,  2  Stra.  818;  Brown  v.  John- 
son, 2  Mod.  145 ;  Helliott  v.  Selby,  2  Ray.  902;  Osborne  v.  Rogers,  1  Saund.  267; 
Thurman  v.  Wild,  11  A.  &  E.  458 ;  Basan  v.  Arnold,  6  M.  &  W.  559 :  De  Medina  v. 
Norman,  9  M.  &  W.  820;  Tempest  v.  Kilner,  2  C.  B.  800 ;  Aldis  v,  SA(Bon,  11  C.  B. 
140;  Caulfleld  v.  Sanders,  17  Cal.  569 ;  Thompson  v.  Fellows,  21  N.  H.  426;  Bog-  ^ 
ers  V,  Burk,  10  Johns.  400 ;  Baker  v.  Bailey,  16  Barb.  54;  Salinger  r.  Lusk,  7  How.  \ 

Pr.  480 ;  Davison  v.  Powell,  16  How.  Pr.  467;  Schaetzel  v.  Ins.  Co.,  22  Wis.  412,  ao     ** 
corrf.— Ed. 
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The  defcDdant,  Mary,  avows  in  her  own  right,  and  the  defendants, 
Thomas  and  Samael,  as  her  bailiffs,  acknowledge  the  taking,  &c. ;  be- 
cause they  say  that  long  before  the  time  when,  &c.,  viz.,  on  the  25th 
of  March,  4  Geo.  II.,  by  a  certain  indenture  made  between  the  said 
Mary  and  the  plainti£^  the  said  Mary,  for  the  consideration  of  a  sum 
of  money,  did  bargain  and  sell  to  the  plaintiff  all  that  moiety  or  halfen- 
deal  of  all  those  messuages,  &c^  in  Trewdbdla,  in  the  parish  of  South- 
ill,  whereof  the  said  close  wherein,  &c.,  then  and  long  before  was  and 
is  parcel,  together  with  a  certain  parcel  of  common,  and  all  other  ap- 
purtenances, <fec.,  to  the  said  messuage,  &c.,  belonging,  then  in  the  occu- 
pation of  the  plaintiff,  to  hold  from  the  day  next  before  the  date  of 
the  said  indenture  for  one  year ;  by  virtue  of  which  bargain  and  sale 
the  plaintiff  was  possessed,  &c.,  the  reversion  thereof  belonging  to  the 
said  Mary  and  her  heirs,  and  being  so  possessed,  and  the  reversion 
thereof  belonging  to  the  said  Mary  and  her  heirs  as  aforesaid,  she,  the 
said  Mary,  afterwards,  and  before  the  time  when,  &c^  by  another 
indenture  made  26th  of  March,  4  Geo.  II.,  between  the  said  Mary 
and  the  plaintiff^  for  and  in  consideration  of  the  annuity  therein 
mentioned  to  be  paid  to  her  irom  and  out  of  the  premises  during 
her  natural  life,  and  of  Is.  to  her  in  hand  paid  by  the  plaintiff,  did 
release  to  the  s^d  plaintiff  and  his  heirs  for  ever  the  said  reversioE 
with  the  appurtenances,  to  have  and  to  hold  the  same  to  the  plaintiff 
and  his  heirs,  to  the  use  of  him  and  his  heirs  for  ever,  subject  to  the 
payment  of  the  rent-charge  or  annuity  thereafter  mentioned;  that  is 
to  say,  that  it  should  and  might  be  lawful  for  the  said  Mary  and  her 
assigns  during  the  term  of  her  natural  life  to  have  and  receive  one 
annuity  or  yearly  rent-charge  of  £7  10s,  of  lawful  money  of  Great 
Britain,  free  from  all  taxes,  &c.,  and  to  be  paid  at  the  four  most  usual 
feasts,  viz.,  the  feast  of  St.  John  the  Baptist,  &c.,  by  four  even  and 
equal  portions ;  and  by  the  said  indenture  it  was  agreed  that  if  the 
said  annuity  of  £7  10s,  should  be  behind  and  unpaid  twenty-one  days 
after  any  or  either  of  the  said  feast-days,  <fec.,  it  should  and  might  be 
lawful  for  the  said  Mary  and  her  assigns  to  enter  upon  the  premises 
and  to  distrain,  &c. ;  by  virtue  of  which  said  lease  and  release,  and  by 
force  of  the  statute,  &c.,  the  plaintiff  entered  into  and  became  seised 
of  the  premises,  &c^  in  his  demesne  as  of  fee,  subject,  &c.;  and  the 
defendants  justify  taking  the  cattle  by  way  of  distress  for  £9  7s.  6d,, 
arrears  of  rent  due  for  a  year  and  a  quarter  ending  at  Christmas,  1739, 
and  not  paid  within  twenty-one  days  afterwards,  wherefore  they  pray 
judgment,  Ac 

The  plaintiff  to  the  avowry, -protesting  that  ho  never  enteied  i«to 
4be^«ud  pretxnsesrtyy  Virtne  of  the  lease  tm^  roloaoo,  for  plea  saith  that 
he  never  was  seised  of  the  said  premises  mentioned  in  the  said  inden- 
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tnre  of  release  in  his  demesne  as  of  fee ;  and  ibis  he  prays  may  be 
inquired  of  by  the  country.* 

To  this  plea  the  defendants  demur  generally. 

To  the  first  plea  there  are  two  objections :  *  Ist.  That  it  denies  what 
is  before  admitted ;  2d.  That  the  traverse  is  only  of  a  consequence 
of  law. 

And  we  are  of  opinion  ^hat  the  first  plea  is  bad  in  both  these 
respects. 

First.  Because  the  plaintiff  has  denied  that  he  was  seised  in  fee  by 
virtue  of  the  lease  and  release,  though  he  has  in  effect  admitted  it 
before.  For  in  this  plea  he  has  not  denied,  not  even  by  way  of  jwa- 
testando,  that  M.  Mannell  was  seised  in  fee  at  the  time  of  making  the 
lease  and  release ;  and  though  he  has  denied  it  in  the  second  plea,  that 
will  make  no  alteration,  it  being  a  known  rule  and  never  controverted 
that  one  plea  cannot  be  taken  in  to  help  or  destroy  another,  but  every 
plea  must  stand  or  fall  by  itself  And  as  he  has  admitted  in  this  plea 
that  Mary  was  seised  in  fee,  and  that  being  so  seised  she  made  a  lease 
and  release  to  the  plaintiff  and  his  heirs,  the  necessary  consequence 
of  that  is  that  he  must  be  seised  in  fee  by  virtue  of  such  lease  and 
release ;  for  I  defy  any  one  to  put  a  case  where  a  person  seised  in  fee 
makes  a  lease  and  release  to  another  and  his  heirs,  and  yet  the  grantee 
shall  not  be  seised  in  fee ;  and  yet  this  is  the  very  thing  denied  by  this 
plea. 

Secondly/.  If  there  could  be  any  doubt  of  this  (but  there  certainly 
is  none),  the  only  doubt  would  be,  whether  this  be  the  necessary  coih 
sequence  in  law ;  that  is,  whether  these  deeds  of  lease  and  release 
have  this  operation  in  law  or  not.  And  it  is  a  certain  known  rule, 
never,  that  I  know  of,  once  controverted,  that  a  man  cannot  traverse  a 
consequence  of  law,  and  for  this  plain  reason  because  it  is  a  matter  of 
law  and  not  of  fact,  and  therefore  not  proper  to  be  tried  by  a  jury. 

We  are  therefore  clearly  of  opinion  with  the  defendants  that  th« 
first  plea  in  bar  of  the  avowry  is  not  good. 

Judgment  therefore  must  be  for  the  defendants} 

1  A  portion  of  the  case  relating  to  the  second  plea,  which  was  held  good,  is  omit* 
ted.  — Ed. 

-  The  case  was  argued  on  the  22d  of  May  preceding  bj  Draper,  Seijt.,  in  support 
of  the  demurrer,  and  by  Gapper,  Serjt.,  contra. 

»  Willion  ».  Berkley.  Plow.  231  o;  Hume  v.  Liversidge,  1  C.  &  M.  882;  GroenTelt 
V.  Burwell,  Ray.  454  ;  Crowther  v.  Ramsbottom,  7  T.  R.  664 ;  Dangerfleld  v.  ThomaSi 
9  A.  &  E.  292;  Rixford  v.  Wait,  11  Pick.  889,  accord,  Gonf.  Beal  v.  Simpson,  Ray. 
410;  Grocers'  Co.  v.  Archbishop,  2  Blackst.  776;  Avery  v.  Cheslyn,  8  A.  &  E.  75; 
Lucas  v.  Kockells,  4  Ring.  729;  10  Ring.  158;  Camaby  v.  Welby,  8  A.  &  E.  872  ^ 
Hewitt  V,  Macquire,  7  Ex.  80;  Ransford  v,  Copeland,  6  A.  &  E.  482;  Drewe  v.  Lain 
son,  11  A.  &  E.  529 ;  Frost  v.  Hammatt,  11  Pick.  70;  Stickle  v.  Richmond,  1  HIU,  77 
—Ed 
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WALKER  V.  JONES. 
In  thb  Ezghequbb,  Eastsk  Tksm,  1834« 

[Reported  in  2  Cfrompton  fc  Meeaon,  072.] 

In  this  case,  which  was  an  action  of  detinae,  the  defendant  pleaded  a 
plea  traversing  the  delivery ;  to  which  there  was  a  demurrer.  On  tlie 
demurrer  being  called  on  for  argument, 

Comyn  stated  that  the  plea  had  been  drawn  from  a  precedent  in 
Ghitty ; '  but  that,  after  the  case  of  Gledstane  t;.  Hewitt,^  from  which 
it  appeared  that  the  baihnent  in  detinue  was  immaterial,  he  could  not 
support  the  plea. 

2%tf  plea  i/Doa  ultimately  struck  out  on  payment  of  coats.* 


FOSHAY  V.  RICHE. 

SuPREMB  CouBT,  Nsw  YoBK,  Januabt,  1842. 

[Reported  in  2  Bill,  247.] 

Dbhubbeb  to  replication.  The  declaration  was  in  replevin  for 
taking,  &C.,  certain  goods.  The  defendant  avowed  the  taking,  &c,,  of 
the  goods,  as  the  property  of  one  Miller,  in  whose  possession  they  were 
at  the  time  when,  &c.  Plea,  a  prior  taking  of  the  goods  by  the  plain* 
tiS,  as  under-sheriff  of  the  county  of  Westchester,  on  a  Jl.  fa.  issued 
against  said  Miller ;  and  that  at  the  time  of  the  taking  complained  of, 
he,  the  said  plaintifi^  held  and  detained  the  goods  in  question  by  virtue 
of  the  ^.ji^a.,  and  for  the  purpose  of  satisfying  the  same.  Replication, 
/protesting  the  issuing  of  the ^.^o.,  and  Asserting  that  the  plaintiff  did 
^kot,  at  the  time  when,  &c.,  lawfully  hola  and  detain  the  goods  in  virtue 
thereof.    Demurrer  and  joinder. 

3f.  T.  Heynoldsy  for  the  plaintiff. 

Jl  L.  ^miinghast,  for  the  defendant. 

Per  Curiam.  The  replication  attempts  to  put  in  issue  matter  of 
law,  rather  than  of  fact     It  protests  the  issuing  of  the  ^. /a.,  and  then, 

1  8  Chit  (4th  ed.)  1028.  >  1  C.  &  J.  666. 

s  Kempe  v.  Crewi,  Ray.  167 ;  Cooke  v.  Birt,  6  Taunt  766 ;  Hall  v.  Tapper,  8  B. 
ft  Ad.  666;  Lusli  v.  Russelli  6  Ex.  207 ;  Radford  v.  Smith,  8  M.  &  W.  264 ;  Spaeth 
V.  Hare,  9  M.  &  W.  826 ;  Reg.  v.  Dendy,  22  L.  J.  Q.  B.  247 ;  Hodgins  v.  Hancock,  14 
M.  &  W.  120 ;  Whitehead  v.  Harrison,  6  Q.  B.  428 ;  Chandler  v.  Chandler,  21  Ark.  96 ; 
Freeman  v.  Corran,  1  Minn.  169 ;  Gates  v.  Lounsbury,  20  Johns.  427  ;  Marvin  v.  Wil* 
kins,  1  xVlk.  107 ;  Hale  v,  Dennie,  4  Pick.  601 ;  Loring  v,  Oaj,  9  Pick.  66,  accord.  —  £ik 
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without  meeting  the  plaintiflf's  allegation  that,  at  the  time  of  the  taking 
complained  of,  he  held  and  detained  the  goods  under  a^.  fa.  in  virtue 
of  a  previous  levy,  it  simply  asserts  that  he  did  not  lawfully  hold  and 
detain  them.  In  short,  the  replication  neither  denies  the  matters 
alleged  in  th^  yilca,  nor  does  it  confess  and  avoid  them.  There  must 
be  judgment  lor  the  plaintiff  Ordered  accordingly/,^ 

1  Mason  v.  Craig,  8  St  &  Fort  889 ;  State  v.  Saddler,  6  Ark.  286 ;  Cassady  «. 
Clarke,  7  Ark.  128 ;  Calvert  v.  LoweU,  10  Ark.  U7;  Landia  9.  People,  89  HL  79,  ae^ 
wd.    See  Swift  V.  Macken,  8  L  B.  0  L.14a— Bn. 
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SECTION    11. 

Q-eneral  I»%ue  and  Specific  Traverue^. 

(a)  Spsoxal  Absumpbit. 

SMITH  V.  PARSONS- 
At  Nisi  Pbiub,  cobam  Lobd  Abingbbi  C.  B.,  Junb  27, 1887. 

{Reported  in  8  Carrington  j*  Payne,  109.] 

The  declaration  stated  in  substance  that,  in  consideration  that  tne 
plaintiff  would  ^ye  the  defendant  a  horse,  and  the  sum  of  dS2,  the 
defendant  agreed  to  sell  him  a.  horse,  and  undertook  and  promised 
that  the  horse  was  sound,  and  quiet  in  harness,  whereas  in  &ct  it  was 
not,  &C. 

The  defendant  pleaded  only  that  he  did  not  undertake  and  promise 
in  manner  and  form  as  the  plidntiff  had  alleged. 

A  witness  was  called  for  the  plaintifi;  who  stated  that  after  the  bar- 
gain was  made,  and  when  the  plaintiff  was  about  to  take  away  the 
horse  he  had  purchased  of  the  defendant,  he  said  to  him,  ^  I  suppose 
you  warrant  it  all  right,  sound  and  quiet  to  drive ; "  to  which  the  de- 
fendant replied,  *^  Yes,  it  is  all  right ;  I  warrant  it  perfectly  sound  and 
quiet  in  all  respects." 

PaynCy  for  the  defendant,  inquired  whether  his  Lordship  thought 
the  warranty  proved  agreed  with  that  stated  in  the  declaration. 

Lobd  Abikgbb,  C.  B.  Tes ;  I  think  it  does.  The  warranty  proved 
is,  that  the  horse  was  sound  and  quiet  in  all  respects,  and  that  includes 
the  being  quiet  in  harness. 

Payne  then  proposed  to  call  witnesses  to  show  that  the  plaintiff 
himself  had  injured  the  horse,  and  that  it  was  not  unsound  at  the  time 
of  the  sale. 

Lobd  Abikgbb,  C.  B.,  was  of  opinion  that  the  plea  did  not  put  in 
issue  the  question  of  soundness,  and  therefore  that  the  evidence  was 
not  admissible.  Verdict  for  the  ptaintiff;  damages^  £8.^ 

I/'  y 

1  See  Shiloock  v.  Paunum,  7  C.4  P.  289.^  Confl  Warn  o.  CalTert,  7  A  4  B.  166 

-Ed. 
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DE   PINNA  V.  POLHILL. 
At  Nisi  Pbius,  coram  Tindal,  C.  J.,  Jitnb  29,  1837. 

,^  [Reported  in  8  Carrington  fr  Payne,  78.] 

P      ^ y  A    The  fii-st  count  of  the   declaration   stated  that   before  the    com- 

^^*'*'*^*^v^^  /Tmencement  of  the  suit,  and  before  the  making  of  the  promise,  &c.,  the 
"^iJiiiS^  i'*^*V  plaintiff  had  composed  and  written  the  music  and  poetry  of  a  certain 
^      /^  ^  opera,  called  "  The  Rose  of  the  Alhambra,  or  the  Enchanted  Lute," 

Tf  ^^*^    ^^T^  *^°^>  ^8  such  composer  and  author,  had  a  right  to  the  music  and 
A  /yy^'>-»'^*-^^  poetry  of  the  said  opera,  and  in  consideration  of  the  premises,  and 


jt5^  -^    that  the  plaintiff  would  sell  him  such  right  for  three  hundred  guineas^ 

^1^        ,    the  defendant  undertook  and  faithfully  promised  to  buy  of  him  his 

^    ^      <**^  right  in  the  said  musioftS^cI     It  then  averred  default  on  the  part  of 

^^  «^  **-*--*  ^jjQ  defeixdantr   There  was  a  second  count,  stating  that  three  hundred 

^  ^►^>^»-«--«— ■■gtffireas  was  to  be  paid  for  the  permission  to  perform  the  opera  at 

Js^jA££^  /^^      Coven t  Garden  Theatre,  and  the  Lyceum  or  English  Opera  House. 

,       .   ^  ^tfi'  The  defendant  pleaded  only  the  general  issue,  that  he  did  not  undor- 

/tC<«  <-t.  ^^--  X2^<^  and  promise  in  manner  and  form,  &o. 

The  agreement  consisted  of  two  letters,  which  were  mutually  signed 


A^^^y^gk^/^L      by  the  parties  and  exchanged.     One  of  the  plaintiff's  witnesses  ad- 
/  '        mitted  on  his  cross-examination  that  one  of  the  songs  was  written  by 

Jr^atU^Jt  •  Mr.  Fitzball. 

Crovoder^  for  the  defendant.  The  question  is,  whether  this  is  to 
be  taken  as  a  sale  of  the  copyright  of  the  music  and  poetry.  There  is 
an  averment  that  the  plaintiff  did  sell. 

Tindal,  C.  J.  Tou  have  not  taken  issue  upon  that.  If  you  had, 
the  question  would  arise  whether  any  thing  short  of  a  deed  would  do. 

Crowder.  There  is  no  evidence  that  the  plaintiff  was  the  author  of 
the  poetry.  On  the  contrary,  it  appears  that  Mr.  Fitzball  wrote  one 
of  the  songs.  Is  the  defendant  to  pay  the  three  hundred  guineas, 
and  then  find  that  he  has  no  right  at  all? 

Tindal,  C.  J.  All  your  difficulty  arises  from  the  state  of  the 
record.    You  do  not  say  that  the  plaintiff  did  not  write  and  compose. 

Thesiger^  for  the  plaintiff.  There  is  a  case  of  Bamett  v.  Glossop,^ 
in  which  this  point  arose :  that  was  an  action  on  a  verbal  agreement, 
and  it  was  held  that  a  defence  on  the  ground  that  the  agreement 
should  have  been  in  writing  must  be  pleaded  specially. 

Croioder.  It  does  not  appear  that  there  was  not  to  be  a  regular 
transfer  by  deed. 

Tindal,  C.  J.  I  think  there  ought  to  be,  but  you  have  admitted 
that  there  was. 

1  8  DowL  Prac.  Ca.  626. 
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Orotoder.  Does  not  your  Lordship  think  that  the  denial  of  the 
promise  is  a  denial  of  that  on  which  it  is  founded. 

TiNDAL,  C.  J.  No ;  they  are  separate  averments  antecedent  to  the 
promise,  and  you  should  have  pleaded  that  the  plaintiff  did  not  sell, 
or  that  he  had  not  the  right,  or  that  he  was  not  the  author ;  and  as 
you  have  not,  you  must  be  taken  to  have  admitted  these  facts  as  far  as 
the  jury  are  concerned,  who  have  to  decide  on  this  issue. 

Verdict  for  the  plaintiff;  damages^  £315.* 


METZNER  V.  BOLTON. 

Is  THE   EXCHBQUEB,   HiLABT   TbBH,   1864 
[Reported  in  9  Exchequer  ReportSf  618.] 

The  declaration  stated  that,  in  consideration  that  the  plaintiff 
would  enter  the  service  of  the  defendant  as  a  commercial  traveller  for 
one  year,  the  defendant  agreed  to  employ  the  plaintiff  in  the  capacity 
aforesaid,  at  and  for  the  yearly  salary  of  £150,  and  to  continue  him  in 
such  service  for  one  whole  year.  Averments,  that  the  plaintiff  entered 
into  the  service  of  the  defendant  ir.  the  capacity  and  on  the  terms 
aforesaid,  and  continued  in  such  service  until  a  certain  day  before  the 
expiration  of  the  year.  Breach,  that  although  the  plaintiff  was  ready 
and  willing  to  continue  in  the  service  of  the  defendant,  yet  the  de- 
fendant wrongfully  dismissed  him  therefrom. 

Plea,  non-assumpsit. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  last 
Trinity  term,  the  plaintiff  was  examined,  and  proved  that  he  and 
the  defendant  met  at  a  hotel  in  London,  when  an  agi*eement  was  come 
to  between  them  precisely  as  stated  in  the  declaration ;  that  he  entered 
into  the  employment,  and  went  a  journey  into  the  west  of  England, 
after  which  the  defendant  dismissed  him  within  the  year,  upon  a  ground 
which  turned  out  to  be  unfounded.  On  cross-examination,  the  plain- 
tiff admitted  that  there  was  a  usage  in  the  trade  in  which  the  plaiti- 
tiff  was  so  employed,  that  in  any  yearly  hiring  of  a  traveller  either 
party  might  put  an  end  to  the  employment  on  giving  three  months' 
notice. 

It  was  objected  on  behalf  of  the  defendant  that,  under  these  cir- 
cumstances, if  such  usage  was  proved  to  exist  so  generally  as  that  it 
was  to  be  considered  as  imported  into  the  contract  of  hiring,  there 

1  Cod! .  Bell  v.  Welch,  9  C.  B.  164.  -^  Ed. 

<3^.  ^tA.    (^l^c^,*^^     A/,  .r/ 
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wonld  be  a  misdescription  of  the  contract,  and  a  Tariance  upon  non« 
assumpsit.  The  learned  judge  thought  that  the  contract  being  for  a 
year  was  proved  according  to  the  allegation,  and  that  the  power  to 
determine  it,  coming  by  way  of  defeasance  of  the  contract,  need  not 
be  noticed  by  the  plaintifl^  but  must  be  pleaded  and  proved  by  the 
defendant.  The  plaintiff's  counsel  then  agreed  that  it  should  be  taken 
as  a  fact  that  the  engagement  was  so  determinable ;  and  the  question 
of  damages  having  been  left  to  the  jury,  they  found  a  verdict  for  the 
plaintiff  for  £56. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  of  misdirection, 

Prentice  showed  cause  in  Hilary  term  (January  17).  There  is  no 
misdescription  of  the  contract.  With  respect  to  a  covenant  or  a  stat- 
ute, the  rule  of  law  is  clear.  In  declaring  on  a  covenant  it  is  not 
necessary  to  notice  a  proviso  or  condition  subsequent;  though  it  is 
otherwise  where  the  exception  is  contained  in  the  covenant  itself. 
Vavasour  v.  Ormrod.*  So  where  a  statute  imposes  a  penalty,  and  in 
a  subsequent  clause  there  is  an  exemption,  that  must  come  by  way  of 
plea.  Chitty  on  Pleading,  vol.  i.  p.  245  (7th  ed.).  This  is  a  middle 
case.  The  contract  is  to  employ  for  a  year;  but  it  is  sought  to  import 
into  it  the  usage  of  trade  to  determine  the  employment  by  three 
months'  notice.  That  custom  is  in  the  nature  of  a  proviso  or  condition 
subsequent  in  a  deed,  and  should  therefore  be  pleaded.  In  the  case  of 
a  tenancy  from  year  to  year,  the  law  implies  that  it  may  be  determined 
by  proper  notice ;  but  in  declaring  on  such  a  contract,  it  is  not  neces- 
sary to  show  how  it  may  be  determined,  [Parke,  B.  It  is  stated 
as  a  tenancy  from  year  to  year  for  so  long  as  both  parties  shall  agree.] 
This  resembles  the  case  of  a  lease  for  seven  years,  with  a  proviso  for 
determining  it  at  the  end  of  the  first  year;  and  in  declaring  on  such 
a  lease  the  proviso  need  not  be  noticed.  [Alderson,  B.  When  a 
person  hires  a  domestic  servant,  though  nothing  is  said  about  notice, 
it  is  plain  that,  according  to  the  custom  of  England,  it  is  a  hiring  for  a 
year,  with  liberty  to  put  an  end  to  the  contract  by  giving  a  month's 
notice.  So  in  making  this  contract  the  parties  must  be  supposed  to  be 
speaking  according  to  the  custom  of  the  trade ;  and  the  plaintiff  wonld 
say  to  the  defendant,  "  I  agree  to  hire  you  for  a  year,  provided  that  if 
I  give  you  three  months'  notice  the  contract  shall  be  put  an  end  to." 
That  is  not  an  absolute  hiring  for  a  year  certain.]  Smart  w.  Hyde  is 
an  aulhority  that  if  the  custom  relied  on  in  this  case  had  been  pleaded, 
he  plea  would  not  have  been  bad  as  an  argumentative  denial  of  the 
f  -  "  contract.  In  Weedon  v.  Woodbridge,'  the  plea  set  up  a  consideration 
y»       Jt^   for  the  promise  materially  different  from  that  stated  in  the  declaration, 

Ji^  ^  a/       \/^  I  6  B.  &  C.  480.  «  18  Q.  B.  462. 
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and  yet  it  was  held  not  to  amount  to  the  general  insne.  It  is  said  that 
the  defendant  is  prejudiced  by  this  mode  of  declaring,  because  he  can- 
not pay  money  into  court  without  admitting  the  contract ;  but  that 
objection  would  equally  apply  to  a  declaration  against  a  carrier  for 
the  loss  of  goods,  which  may  be  in  the  common  form,  notwithstand- 
ing he  has  by  notice  limited  his  responsibility  to  a  particular  amount. 
Clarke  v.  Gray.* 

T.  JoneSy  in  support  of  the  rule.  The  doctrine  as  to'  provisos  and 
exceptions,  which  is  not  disputed,  has  never  been  applied  to  declara- 
tions on  parol  contracts.  The  observations  of  Lord  Tenterden  in 
Vavasour  v.  Ormrod*  are  confined  to  instruments  under  seal.  The 
true  test  in  this  case  is,  whether  a  plea  that  the  employment  was 
determinable  by  three  months'  notice  would,  before  the  Common-law 
Procedure  Act,  have  been  bad  as  amounting  to  the  general  issue.  It 
is  submitted  that  it  would,  inasmuch  as  it  would  have  set  up  a  con- 
tract inconsistent  with  that  alleged.  The  declaration  states  an  abso- 
lute contract,  whereas  the  plea  would  show  that  it  was  conditional. 
Nash  V,  Breeze*  and  Sharland  v,  Leifchild^  are  express  authorities 
that  a  plea  which  introduces  matter  qualifying  the  contract  stated  in 
the  declaration  is  bad  as  amounting  to  the  general  issue.  In  Smart  v. 
Hyde,  the  matter  pleaded  did  not  contradict  the  contract,  but  was 
something  collateral  to  it.  Baxter  v.  Nurse  '  affords  a  strong  instance 
of  the  admissibility  of  evidence  for  the  purpose  of  explaining  a  con- 
tract by  usage.  Here  the  contract  was,  that  the  service  should  only 
last  so  long  as  either  party  refrained  from  giving  the  other  three 
months'  notice,  and  that  is  totally  inconsistent  with  the  statement  in 
the  declaration  that  the  plaintiff  agreed  to  continue  the  defendant 
m  his  service  for  one  whole  year.  Cur.  adv,  vtUt. 

The  judgment  of  the  court  was  now  delivered  by 

Pabke,  B.  This  case  was  argued  during  last  term,  upon  showing 
cause  against  a  rule  for  a  new  trial  of  a  cause  tried  before  my  brother 
Martin.  My  Lord  Chief  Baron,  my  brothers  Alderson,  Martin,  and 
myself  were  present.  It  was  an  action  of  assumpsit.  [His  Lordship 
then  stated  the  pleadings,  facts,  and  ruling  of  the  learned  judge,  as 
above  set  forth.]  We  think  that  this  ruling  of  the  learned  judge  can- 
not be  supported 

It  is  quite  certain  that  general  usages  are  tacitly  annexed  to  all 
contracts  relating  to  the  business  with  reference  to  which  they  are 
made,  unless  the  terms  of  such  contracts  expressly  or  impliedly  ex- 
clude them.  This,  therefore,  must  be  considered  as  a  contract  for  the 
defendant  to  hire,  and  the  plaintiff  to  serve  for  a  year,  determinable 

1  6  Eaat,  664.  >  6  B.  &  C.  480.  Ml  M  &  W.  862 

«  4  C.  B.  629.  »  6  yUn.  &  Q.  986. 
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on  three  montos'  notice.  Whittaker  v.  Mason .^  And  the  question  is, 
whether  in  this  fonn  of  action  this  power  of  determining  the  contract 
need  be  noticed  by  the  plaintiff  in  describing  it.  In  an  action  of  cov- 
enant on  an  instrument  under  seal,  consisting  of  several  clauses,  there 
is  no  doubt  the  plaintiff  may  declare  upon  so  much  of  the  deed  as 
contains  the  covenant  on  which  he  proceeds,  which  is  obligatory  be- 
cause it  is  under  seal ;  and  it  is  for  the  defendant  to  show  the  proviso, 
if  any,  which  defeats  it.  See  1  Saunders,  238  a,  note.  So,  where 
an  interest  or  estate  passes  presently,  and  is  to  be  divested  by  matter 
subsequent,  it  is  enough  to  state  the  estate  which  vested;  and  the 
matter  defeating  it  must  be  pleaded  by  the  party  who  would  take 
advantage  of  it.  XJghtred's  Case.^  But  this  is  not  either  the  descrip- 
tion of  a  covenant  under  seal,  or  of  a  vested  estate  or  interest,  but  of 
the  substance  and  effect  of  a  parol  contract  between  the  parties,  and  a 
defeasible  contract  cannot  correctly  be  described  as  an  absolute  one. 

It  is  not  true  that  the  defendant  undertook  to  employ  the  plaintiff 
for  a  year  in  consideration  of  the  plaintiff's  services  for  a  year,  for  the 
true  contract  was,  that  the  defendant  would  employ  him  for  a  year, 
determinable  at  any  time  by  three  months'  notice,  in  consideration 
of  the  plaintiff  serving  him  for  that  time.  And  if,  instead  of  stating 
the  contract  in  this  short  form,  it  had  been  expanded  into  a  statement 
of  a  contract  with  mutual  promises,  the  whole  to  be  done  on  each  side 
must  have  been  stated,  and  it  would  have  been  clearly  a  variance  to 
allege  that  the  contract  on  the  plaintiff's  side  was  to  serve  for  a  year; 
because  it  was  only  to  serve  for  a  year  unless  he  or  the  defendant  chose 
to  determine  it  by  three  months'  notice;  and  so  the  corresponding 
promise  to  employ  by  the  defendant.  The  shorter  statement  in  the 
declaration  in  this  case  cannot  exonerate  the  plaintiff  from  stating 
the  substance  of  the  contract  correctly.  Had  tliis  defeasance  been 
stated  by  way  of  pica  to  this  declaration,  it  would  have  been  demurra- 
ble specially,  before  special  demurrers  were  abolished^  on  the  ground 
that  it  amounted  to  the  general  issue,  because  it  was  a  qualification 
of  the  contract  itselC  and  therefore  an  argumentative  denial  of  the 
contract  alleged.  The  abolition  of  special  demurrers  cannot  make  a 
difference  in  the  meaning  of  the  words  of  the  allegation,  and  a  con- 
tract with  a  defeasance  is  not  the  same  as  a  contract  without  one, 
consequently  the  variance  is  fatal.  We  think,  therefore,  that  the  ruling 
cannot  be  supported. 

My  brother  Martin  is  not  quite  satisfied  with  this  view  of  the  case, 
and  would,  we  believe,  decide  it  otherwise  if  the  decision  depended  on 
himself.  Hide  abschUe? 

»  2  Bing.  N.  C.  859.  »  7  Rep.  9  6. 

»  Conf .  North  ».  Wakefield,  18  Q.  B.  586 ;  Fazakerly  w.  M'Knight,  26  L.  J.  Q.  B 
IJO.— Ed. 
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General  I^stte  and  Specific  Traverses  —  (^continued). 

(6)    Gbnbral  Absumpsit. 

GARDNER  v.  ALEXANDER 
In  the  Common  Pleas,  Michaelmas  Tebm,  1884.' 

[Rep^ed  in  8  Dowling,  146.] 

Kbllt  moved  for  a  rule  for  leave  to  plead  several  matters.  The 
action  was  for  goods  bargained  and  sold.  The  declaration  was  in  the 
common  form,  and  the  alleged  defence  was,  that  the  goods  were  bar- 
gained and  sold ;  bat  that  it  was  under  a  special  written  contract,  two 
of  the  conditions  of  which  were,  that  the  goods  should  be  shipped 
within  the  current  month,  and  landed  in  London  within  a  given  time. 
Neither  conditions  having  been  complied  with,  the  defendant  refused 
to  accept  the  goods.  The  difficulty  which  had  arisen  in  the  mind  of 
the  special  pleader  was,  whether  proof  of  these  facts  could  be  given 
under  the  general  issue,  or  whether  it  was  not  requisite  to  plead  them 
specially. 

Per  Curiam.  It  is  unnecessary :  you  may  give  in  evidence  the 
special  contract  under  the  general  issue. 

Kdlf/  took  nothing  by  his  motion.' 


"TBFE^T 


BROOMFIELD  ».  SMITH. 
In  the  Exchequer,  Trinity  Term,  1886.] 

[Reported  in  1  Meeson  ff  Webby,  542.] 

J)ebt  for  goods  sold  and  delivered.    Plea,  nunqtiam  indebitatus. 
At  the  trial  before  Arabin,  Serjt.,  at  the  Sheriff's  Court  in  London, 

1  Goods  basoaived  and  sold  —  Goods  sold  akd  delivered  :  Grounsell  v. 
Lamb,  1  M.  &  W.  852 ;  Garey  v.  Pyke,  10  A^  E.  512  ;  Cousins  v.  Paddon,  2  C, 
M.  &  R.  547 ;  Symes  v.  Goodfellow,  4  Dowl.  642 ;  Edmands  v.  Harris,  2  A.  &  E. 
414 ;  Roffey  v.  Smith,  6  C.  &  P.  662,  cmtra.  Work  and  labor  :  Milner  v.  Field,  5 
Ex.  829 ;  Bracey  v.  Carter,  12  A.  &  E.  878 ;  Long  v.  Orsi,  18  C.  B.  610 ;  Randall  v. 
Ikey,  4  Dowl.  682;  Turner  v.  Diaper,  2  M.  &  G.  241 ;  Newton  v.  Forster,  12  M.  & 
W.  772 ;  Jones  v.  Reade,  5  Dowl.  216.  Monet  paid  :  Lewis  v.  Samuel,  8  Q.  B.  685. 
MoNBT  HAD  AND  RECEIVED  :  Brownrigg  V.  Rae,  5  Ex.  489.  Money  lent  :  Matliew 
V.  Blackmore,  1  H.  &  N.  762.  Account  stated  :  Thomas  v.  Ilawkes,  8  M.  &  W. 
140  i  French  v.  French,  2  M.  &  G.  644;  Clarke  v.  Webb,  1  C,  M.  &  R.  29 ;  Wilson 
r.  Wilson,  14  C.  B.  616  ;  Fetch  v.  Lyon,  9  Q.  B.  147  ;  Wells  v.  Girling,  8  Taunt.  787  ; 
Pierce  w.  Evans,  2  C,  M.  &  R.  294;  Smith  t;.  Winter,  12  C.  B.  487.  Use  and  occu- 
p*tion  :  Waddilove  v.  Bamett,  2  B.  N.  C.  588,  accord,  —  Ed. 
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the  sale  and  delivery  having  been  proved,  the  defendant  proposed  to 
show  that  the  goods  were  sold  on  a  credit  which  had  not  expired 
when  the  action  was  brought.  It  was  objected  for  the  plaintif^^  on  the 
authority  of  Edmunds  v.  Harris,^  that  such  defence  was  not  admissible 
unless  specially  pleaded ;  the  learned  segeant  so  ruled,  and  rejected 
the  evidence,  and  the  plaintiff  had  a  verdict. 

Barstow  obtained  a  rule  for  a  new  trial,  citing  Taylor  v.  Hilary,* 
Cousins  r.  Paddon,'  and  Alexander  v.  Gardner,  to  show  that  Ed- 
munds V.  Harris  could  not  be  supported. 

JRyland  showed  cause,  and  again  relied  on  Edmunds  v,  Harris. 
[Aldebson,  B.  How  does  this  evidence  confess  or  avoid  the  debt? 
It  denies  that  there  ever  was  a  debt  before  action  brought]  It  ad- 
admits  a  debitum  in  prcBsenti  soloendum  in  futuro,  [Alderson,  B. 
There  is  no  debt  till  the  credit  has  expired.  How  is  the  defendant 
indebted  for  goods  sold  and  delivered  till  then  ?]  The  principle  of  the 
New  Rules  is,  that  any  matter  which  goes  to  avoid  the  cause  of  action 
must  be  specially  pleaded.  [Aldebson,  B.  Avoiding  is  admitting 
the  cause  of  action,  and  afterwards  avoiding  it ;  here  the  defendant 
denies  a  cause  of  action.]  The  evidence  appears  to  admit  a  debt, 
though  not  yet  payable. 

Lord  Abinobr,  C.  B.  It  would  show  that  the  plaintiff  had  no 
cause  of  action  at  the  time  of  action  brought.  This  court  has  already 
decided  ^  that  where  there  is  a  special  contract  for  goods  sold,  which 
has  not  been  performed,  and  the  plaintiff  brings  his  action  on  the 
implied  assumpsit,  he  may  be  met  by  that  defence  under  the  general 
issue.    The  rale  must  be  absolute  for  a  new  trial.        Rule  absolute. 


BTJSSEY  V.  BARNETT. 
In  the  Exchequer,  January  14,  1842. 

[Reported  in  9  Meeaon  |*   Wdsby,  812.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  The 
particulars  of  demand  claimed  the  sum  of  £3  5«.  6(f.,  being  the  balance 
of  an  account  for  goods  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant. Pleas,  except  as  to  the  sum  of  4«.  6(f.,  parcel,  <fec.,  nunquam 
indebitatus  ;  as  to  that  sura,  a  tender,  which  was  denied  by  the  repli- 
cation. At  the  trial  before  the  under-sheriff  of  Middlesex,  it  appeared 
that  the  action  was  brought  to  recover  an  alleged  balance  of  a  disputed 

1  2  Ad.  &  E.  414;  4  NeT.  &  M.  182.  *  i  C,  M.  &  R.  741. 

s  2  C,  M.  &  R.  647. 

^  Cousins  V.  Paddon,  mpra  ;  Grounsell  v.  Lamb,  1  M.  &  W.  862. 
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account  for  goods  bought  by  the  defendant,  for  ready  money,  at  the 
plaintiff's  shop.  The  defendant  produced  evidence  to  prove  that, 
within  ten  minutes  ailer  the  delivery  of  the  goods  at  hb  house,  he  paid 
for  them  in  full,  with  the  exception  of  the  4«.  M.^  as  to  which  the 
tender  was  pleaded.  It  was  objected  for  the  plaintiff  that  it  was  not 
competent  to  the  defendant  to  give  evidence  of  this  payment,  there 
being  no  plea  of  payment  on  the  record;  but  the  under-sheriff  thought 
that,  under  the  circumstances,  no  debt  ever  arose  between  the  parties, 
and  therefore  the  evidence  was  admissible  under  the  plea  of  nunquam 
indebitatus^  and  he  accordingly  received  it ;  and  the  tender  being  also 
proved  to  the  satisfkction  of  the  jury,  the  defendant  had  a  verdict  on 
both  issues. 

C  Jones  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  contended  that  -the  defence  was  inadmissible  without  a  plea  of 
payment.  [Aldebson,  B.  The  plea  of  nunquam  indebitatus  means 
that  there  never  was  a  sale  of  goods  to  the  defendant  on  credit.  This 
was  a  mere  exchange  of  goods  for  money,  and  no  debt  ever  arose. 
Lord  Abinoeb,  0.  B.  There  was  no  contract  whereby  the  defendant 
became  indebted  to  the  plaintiff.]  In  Goodchild  v.  Pledge,  where  to 
a  count  in  debt  for  £20  for  goods  sold  and  delivered  the  defendant 
pleaded,  that  before  the  commencement  of  the  suit,  .and  when  the  said 
sum  of  £20  became  due  and  payable,  to  wit,  on,  <fcc.,  the  defendant 
paid  the  plaintiff  the  said  sum  of  £20,  according  to  the  defendant's 
said  contract  and  liability;  this  plea  was  held  bad  on  demurrer  for 
concluding  to  the  country,  and  not  with  a  verification ;  and  Parke,  B., 
there  says,  "  The  moment  the  goods  are  delivered,  is  there  not  a  cause 
of  action,  throwiYig  the  proof  of  its  discharge  on  the  defendant?" 
And  he  adds,  ^  The  new  general  issue,  that  the  defendant  never  was 
indebted,  that  is,  at  no  instant  of  time,  was  framed  for  the  express 
purpose  of  making  all  these  defences  pleadable  by  way  of  discharge." 
[Aldsbson,  B.  What  the  learned  judge  there  means  is,  that  the  |  g  $^v^^  t 
moment  goods  are  delivered  on  credit  a  contract  arises  whereby  the  |  — 
defendant  becomes  indebted.  No  doubt  that  was  a  proper  case  for  a 
plea  of  payment.]  This  was  a  defence  in  the  nature  of  confession  and 
avoidance. 

Lord  Abingeb,  C.  B.  In  this  case  the  goods  were  not  delivered 
upon  a  contract  out  of  which  a  debt  arose ;  there  was  no  promise  to 
pay,  but  immediate  payment. 

Alderson',  B.  Where  there  is  a  contract  for  the  sale  and  delivery 
of  goods  for  ready  money,  and  ready  money  is  paid,  there  is  no  debt. 

Gurnet,  B.,  concurred.  Rule  refused} 

1  Wood  r.  Bletcher,  4  W.  R.  666,  accord.  Conf.  Littlechild  v.  Banks,  7  Q.  B.  739 ; 
Timmins  i;.  Gibbins,  18  Q.  B.,  726;  Smith  v.  Winter,  12  C.  B.  489,  Baker  p.  Heard, 
5  Ex  969.  —  Ed. 
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General  Issue  and  Specific  Traverses — (^continued}. 

(c)   TRB8PA88. 

KNAPP  V.  SALSBURY. 
At  Nisi  Pbiub,  coram  Lobd  Ellenborouoh,  C.  J.,  Nov.  17,  1810 

[Reported  in  2  Campbdl,  600.] 

TBE3PA88  for  running  against  the  plaintiff's  post-chaise,  in  which  he 
was  travelling  along  the  highway,  yith  a  cart,  and  killing  one  of  the 
horses  drawing  the  post-chaise,  by  the  shafts  of  the  cart.  Plea,  not 
guilty. 

The  defence  relied  upon  was,  that  the  chaise  and  the  cart  were 
travelling  on  the  road  in  opposite  directions,  and  that  the  collision  be- 
tween them  took  place  through  the  negligence  of  the  plaintiff,  or  by 
mere  accident,  and  without  any  default  on  the  part  of  the  defendant. 

Lobd    Ellenborough.     These  facts  ought  to  have  been  pleaded 

specially.      The  only  thing  to  Ha  f.nf>d   nndfir  thft  plfift  of  tint  gniUy  i« 

whether  the  defendant's  cart  struck  the  plaintiff's  chaise  and  killed  his 
horse.  That  it  did  is  now  admitted ;  and  the  intention  of  the  defend- 
ant is  immaterial.  This  is  an  action  of  trespass.  If  what  happened 
arose  from  inevitable  accident,  or  from  the  negligence  of  the  plaintiff, 
to  be  sure  the  defendant  is  not  liable ;  but  as  he  in  fact  did  run  against 
the  chaise,  and  kill  the  horse,  he  committed  the  acts  stated  in  the  dec- 
laration, and  he  ought  to  have  put  upon  the  record  any  justification  he 
may  have  had  for  doing  so.  The  plea  denying  these  acts  must  clearly 
be  found  against  him.  Verdict  far  the  plaintiff} 

Park  and  JEkapp,  for  the  plaintiff. 

Jervis^  for  the  defendant 


TORRENCE  v.  GIBBINS. 
In  the  Queen's  Bench,  November  17,  1848* 

[Reported  in  6  Queen's  Bench  Reports,  297.] 

•T    ^  Declaration  for  that  defendant,  to  wit,  on,  <fcc.,  and  on  divers  other 
days,  <fcc.,  debauched  Josephine  Amelia  Torrence,  the  daughter  of 

^  Milman  v.  DolwelL  2  Camp.  878;  Boss  v.  Littmi,  5  C.  &  P.  408;  Pearcjr  o. 
WaUrt-,  6  C.  &  P.  282 ;*Hall  v,  Feamley,  8  Q.  B.  919 ;*CJotterill  w.  Starkey,  8  C.  &  P. 
691;  accorrf.  —  Ed. 
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plaintifl^  "  who  daring  all  the  time  afoi-esaid  was,  ana  still  is,  the  ser- 
vant of  the  plaintiff;  ^'  whereby  she  became  pregnant,  till  she  was  de- 
livered, <fco. ;  special  damage  for  loss  of  service,  expenses,  <fcc.^ 

Plea,  ^  that  the  said  J.  A.  Torrence  was  not  the  servant  of  the 
plaintifl^  in  manner  and  form,''  <fcc. 

Demurrer,  assigning  for  causes  that  the  plea  is  argumentative  and 
insufficient  in  this,  to  wit,  that  defendant,  instead  of  simply  pleading 
that  he  is  not  guilty  of  the  grievances  set  forth  in  the  declaration,  hath 
denied  the  same  in  a  circuitous  and  argumentative  manner,  by  alleging 
that  the  said  J.  A.  T.  was  not  the  servant  of  plaintiff;  for,  if  J.  A.  T. 
was  not  the  servant  of  plain  tifl^  defendant  could  not  be  guilty  of  the 
grievance  set  forth  in  the  declaration ;  and  for  that  the  plea  amounts 
to  not  guilty,  and  ought  to  have  been  pleaded  in  that  form. 

Joinder  in  demurrer. 

Athertoriy  for  the  plaintiff.  The  fact  of  the  service  would  be  put  in 
issue  by  a  plea  of  not  guilty.  Such  a  plea  puts  the  ^  wrongful  act "  in 
issue :  R.  Hil.  4  W.  lY. ;  Pleadings  in  Particular  Actions,  lY.  1 ;  that  is, 
either  the  act  or  that  which  constitutes  its  wrongfulness.  In  trover, 
not  guilty  denies  the  conversion  only,  not  the  title ;  in  an  action  for 
obstructing  a  right  of  way,  the  obstruction  only,  not  the  right ;  but  in 
an  action  for  a  nuisance,  it  denies  ^  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation.'' 
[Lord  Denman,  C.  J.  There  is  no  illegality  if  there  be  no  annoy- 
ance.] Then  to  which  class  does  this  action  belong?  If  there  be  no 
illegality  independently  of  some  paiticular  fact,  that  fact  is  put  in 
issue.  The  mere  seduction  of  the  daughter  is,  legally  speaking,  no 
injury.  It  is  not  like  a  trespass  to  the  person  of  the  plaintiff,  which 
prima  fade  is  an  injury.  It  may  be  that,  if  the  relation  could  have 
been  formally  alleged  by  way  of  inducement,  the  plea  of  not  guilty 
would  have  admitted  it ;  that  is  so  in  trover.  But  here  the  form  of  the 
declaration  makes  the  relation  the  gist  of  the  complaint.  The  whole 
action  depends  upon  the  resulting  damage,  to  which  the  relation  is 
essential.  The  case  resembles  Sutherland  v.  Pratt.^  [Lobd  Dekmah, 
0.  J.  There,  unless  the  contract  was  made  with  the  plaintiff,  the 
alleged  contract  was  not  proved.] 

JByles^  Seijt,  contra.  The  relation  is,  in  effect,  mere  inducement. 
The  case  is  the  same  as  if  the  declaration  commenced  by  reciting  that 
the  plaintiff's  daughter  was  his  servant.  The  analogy  of  an  action  for 
obstructing  a  right  of  way  applies.  In  Taverner  v.  Little,  a  declara- 
tion in  trespass  alleged  that  defendant  was  possessed  of  a  cart  and 

1  The  recital  of  the  summons  did  not  state  the  form  of  action ;  there  was  no  m  d. 
armis  in  the  body  of  the  declaration. 
3  11  M.  &  W.  296. 
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horse,  and  compljuned  of  injury  done  by  negligent  driving  of  them; 
and  it  was  held  that  not  guilty  admitted  that  the  cart  and  horse  were 
in  defendant's  possession.  That  decision  was  acted  on .  in  Hart  v, 
Crowley.*  It  is  not  true  that  the  wrongfulness  of  the  act  is  put  in 
issue  by  not  guilty ;  Frankum  v.  The  Earl  of  Falmouth  decides  the 
contrary.  Holloway  v,  Abell  *  is  the  only  authority  to  be  found  in 
favor  of  the  plaintiff:  that  was  merely  a  decision  at  Nisi  Priua  ;  and 
the  verdict  there  prevented  the  question  from  being  raised  in  bafic,  as 
the  jury  affirmed  the  service.  In  an  action  for  criminal  conversation* 
not  guilty  would  not  put  the  marriage  in  issue. 

AthertOTiy  in  reply.  No  attempt  has  been  made  to  get  rid  of  the  dis- 
tinction suggested  between  cases  where  the  act  is  a  prima  facie  cause 
of  action,  and  those  where  the  damage  arising  from  a  particular  re- 
lation is  the  very  gist  of  the  action.  That  distinction  explains  all  the 
authorities  cited  on  the  other  side.  Thus  the  obstruction  of  a  way  is 
prima  facie  an  injury.  But  there  is  no  legal  injury  in  seduction,  unless 
the  relation  of  servant  exist.  [Colebidoe,  J.  In  an  action  for  words 
injurious  only  in  respect  of  the  plaintiff's  trade,  not  guilty  does  not 
put  the  trade  in  issue.]  The  example  stated  in  the  general  rule  as  to 
an  action  for  nuisance  applies. 

Lord  Denman,  C.  J.  It  seems  to  me  that  the  example  is  rather 
against  you.    No  one  can  complain  of  an  act  that  is  not  offensive  at 

all.     But,  besides,  the  owner  is  the  only  person  who  can  complain  ;^is 

ownership  is  essential  to  the  right  of  action ;  yet  that  is  not  traversed 
>y  not  guilty!  So  here  the  seduction  injures  the  plaintiff,  becanse  he  is 
the  master  oi  the  party  seduced ;  and  the  same  rule  must  be  applied. 

Williams,  J.,  concurred. 

Coleridge,  J.  I  am  of  the  same  opinion.  I  may  mention  that  Mr. 
Justice  Littledale,  before  the  New  Rules,  considered  the  service  to  be 
a  necessary  result  of  the  residence  of  the  daughter  with  the  father. 
He  once,  in  an  undefended  cause  *  in  which  I  was  connsel,  where  the 
residence  was  proved,  held  it  unnecessary  to  give  evidence  of  acts  of 
service. 

WiOHTMAN,  J.,  concurred.  Judgment  for  defendant.* 

I  12  A.  &  E.  878.  •  s  7  C.  &  P.  628. 

«  Maunder  ».  Venn,  Moo.  &  M.  828^  X 

4  Eenrick  o.  Border,  7  K  &  B.  Q28; accord;  Hollowaj  i^.  Abell,  7  C.  &  C.  628] 
Forman  v.  Dawes,  Car.  &  M.  127,  contra.    See  Sager  v.  Qrimwood,  1  Ex.  68.^  £d 
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JONES  V.  CHAPMAN  and  Othbrb. 
In  the  Exchsquxb  Chambeb,  June  18,  1849. 

[Reported  in  18  Law  Journal  Reports,  Exehequ/er,  466.] 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-hoase. 

Plea,  that  the  dwelling-house  in  the  declaration  mentioned  was 
not  at  the  time  when,  <fcc.,  the  dwelling-house  of  the  plaintiff  modo  et 
forma  ;  upon  which  issue  was  joined. 

At  the  trial,  which  took  place  before  Parke,  B.,  at  the  summer 
assizes  for  the  county  of  Denbigh,  in  1845,  that  learned  judge  told 
the  jury  that  they  ought  to  find  the  issue  for  the  defendant,  if  they 
were  satisfied  by  the  evidence  on  the  part  of  the  defendant  that  at  the 
said  time  when,  &c.,  one  Harriet  Middleton  was  entitled  to  the  pos- 
session of  the  dwelling-hpuse,  and  the  defendant  had  committed  the 
alleged  trespass  under  her  authority.  To  this  direction  the  counsel 
for  the  plaintiff  tendered  a  bill  of  exceptions  to  the  effect  that  the 
learned  judge  should  have  directed  the  jury  to  find  for  the  plaintifi| 
if  they  were  satisfied  by  the  evidence  that  at  the  time  when,  &o.,  he 
was  in  the  actual  possession  of  the  dwelling-house.  Upon  the  argu- 
ment before  this  court,'  on  the  1st  of  December,  1847, 
WeUhy  appeared  on  behalf  of  the  plaintiff;  and 

Peacocky  on  behalf  of  the  defendant.'  Our,  adv.  vuU. 

The  court  differing  in  opinion,  their  Lordships  now  delivered  their 
judgments  seriatim. 

WiLLiAHS,  J.,  after  stating  the  facts  of  the  case,  proceeded  as  fol- 
lows :  In  this  case  the  general  question  is  raised  for  our  decision,  as 
a  court  of  error,  whether  under  a  traverse  of  the  allegation  in  the 
declaration  of  trespass  quare  clausum  fregit^  that  the  close  was  the 
close  of  the  plaintifl^  the  defendant  is,  or  is  not,  at  liberty  to  show  title 
in  himself  or  some  other  person,  under  whose  authority  he  claims  to 
have  acted.  I  am  of  opinion  that  he  is.  I  have  not  formed  this  opin- 
ion without  hesitation,  because  it  is  in  direct  opposition  to  the  judg- 
ment of  the  Court  of  Queen's  Bench,  in  Whittington  v.  Boxall ; '  but  on 
consideration  of  that  judgment,  and  of  the  authority  and  reasoning  on 
which  it  is  founded,  it  appears  to  me  to  have  been  wrongfully  given. 
The  question  turns  on  the  construction  of  the  New  Rules  of  pleading 

1  Consisting  of  Wilde,  C.  J.,  Coleridge  J.,  Coltman,  J.,  Maole,  J.,  Wightman,  J., 
Erie,  J.,  and  V.  Williams,  J. 

s  The  authorities  dted  on  either  side  Ailly  appear  in  the  several  judgments  of 
timr  Lordships. 

<  6  Q.  B.  Kep.  189;  8.  o.  12  Law  J.  Bep.  n.  8.  Q.  B.  818. 
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of  Hilary  term,  4  Will.  IV.  Before  those  rules  it  had  long  been  settled 
law  that  under  the  general  issue  of  not  guilty,  in  trespass  quare 
dausum  /regit,  the  defendant  might  give  evidence  of  title  in  himself 
or  in  another  by  whose  command  he  entered.  The  case  of  Argent  v. 
Durrant^  shows  conclusively  the  establishment  of  this  doctrine,  and 
also  discloses  tlie  principle  on  which  it  was  grounded,  namely,  that 
the  evidence  falsified  the  declaration  of  the  plaintiff,  inasmuch  as  it 
proved  tliat  the  defendant  did  not  break  the  plaintiff's  close,  as  the 
declaration  set  forth.  Thus  it  appears  at  the  time  the  New  Rules 
were  made  the  gener.il  issue  in  trespass  qtcare  dausum  fregit,  by  rea- 
son of  its  traversing  the  allegation  in  the  declaration,  that  the  close  in 
which,  &c.,  was  the  close  of  the  plaintiff,  operated  as  a  denial,  not  only 
of  his  possession,  but  also  of  his  right  of  possession  as  against  a  de- 
fendant lawfully  entitled  thereto.  But  by  the  rule  of  Hilary  term, 
4  Will.  IV.,  in  trespass,  it  is  ordered,  "  that  in  actions  of  trespass  quare 
dausum  fregit,  the  plea  of  not  guilty  shall  operate  as  a  denial 
that  the  defendant  committed  the  trespass  alleged  in  the  place  men- 
tioned, but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of  pos- 
session of  that  place,  which,  if  intended  to  be  denied,  must  be  traversed 
specially."  The  alteration  which  this  rule  introduces  appears  to  be 
this,  that  the  defendant,  if  he  intends  to  deny  the  plaintiff's  posses- 
sion, or  right  of  possession,  must,  instead  of  denying  it  as  heretofore 
by  the  general  issue,  deny  it  by  traversing  it  specially.  It  must  be 
confessed  that  the  language  employed  in  this  rule  is  not  vei-y  happily 
chosen,  for  the  expression,  "  a  special  traverse,"  usually  bears  a  par^ 
ticular  technical  sense,  namely,  that  of  a  traverse  containing  an  induce* 
ment  and  absque  hoc,  in  which  sense  it  is  scarcely  possible  it  could  have 
been  intended  to  have  been  used ;  and  I  understand  that  the  rule  in 
this  respect  is  merely  in  order  to  enable  the  defendant  to  dispute,  if  he 
is  the  wrong-doer,  the  possession,  or,  if  he  claims  title,  the  right  of 
possession,  —  the  allegation  in  the  declaration,  that  the  close  in  which, 
Ac,  is  the  close  of  the  plaintiff,  must  be  denied  specially  by  a  particu- 
lar traverse,  in  contradistinction  to  being  denied  generally  a^  hereto- 
fore, by  the  plea  of  not  guj^ty.^  It  is  true  that  by  the  terms  of  the 
rule,  taken  literally,  it  iB^mi^mm^  allegation  of  the  plaintiff's  posses- 
sion, or  right  to  possession,  which  is  to  be  traversed ;  but  it  is  a  prin- 
ciple of  pleading  that  the  defendant  cannot  traverse  any  matter  which 
is  not  alleged  or  necessarily  implied  in  the  declaration,  and  the  pos- 
session, or  light  of  possession,  is  only  alleged  or  necessarily  implied  in 
a  declaration  in  trespass  quare  dausum,  /regit,  as  being  included  in 
the  allegation  that  the  close  in  which,  &c.,  is  the  close  of  the  plaintiff 

1  8  Term  Rep.  40S. 


o'P'^'i-*.       x^o-^Ce^>-x-too^ 


/^^Sl^^u^         /"v-^S-t-^  A^t^  c^ 


Qa^^^ 


(Xa^ 


{^X^Cj^ 


nA^L^^ 


Cu^^^ 


I 


\ 


v^^' 


■Ttf.^. /a^ 


^r-^-'d-^'Z^^    rf^ 


SECT,  n.]  OWEN  V.    KNIGHT.  105 

If  this  be  so,  then  the  defendant  in  the  present  case,  inasmuch  as  by 
tlie  plea  in  question  he  has  denied  the  plaintiff's  allegation  that  the 
dwelling-house  in  which,  &c.,  was  his  dwelling«house,  must  be  consid* 
ered  as  specially  traversing  the  plaintiff's  right  to  possession  thereof 
and  is  therefore  within  the  meaning  of  the  New  Rules.  He  has  put 
himself  in  the  same  situation  as  that  in  which  he  would  have  been  be- 
fore the  New  Rules,  if  he  had  traversed  it  generally  by  pleading  not 
guilty,  and  he  is  consequently  at  liberty  to  show  title  in  himself  or  in 
another,  under  whose  authority  he  acted.  For  these  reasons,  I  am  of 
opinion  that  the  judge's  direction  at  the  trial  was  correct,  and  that 
oar  judgment  on  this  writ  of  error  ought  to  be  for  the  defendant.^ 


Q-eneral  Istue  and  Specific  TVaverscs  —  (^contintiedy 

(d)  Troybb 

OWEN  V.  KNIGHT. 
In  trb  Common  Pleas,  Noyembeb  13,  1887. 

[Reported  in  4  Bingham's  New  Cases,  64.] 

The  plaintiff  declared  in  trover  that  he  was  possessed,  as  of  his  own 
property,  of  a  certain  indenture  bearing  date  the  7th  of  November, 
1830,  between  R.  Sadler  of  the  one  part,  and  S.  Feary  of  the  other, 
by  which  Sadler  demised  to  Feary  a  certain  messuage  therein  described, 
and  complained  of  the  defendant  having  converted  this  deed  to  his 
own  use. 

I  Wilde,  C.  J.,  Erie,  J.,  and  Coltman,  J.,  delivered  opinions  substantially  coincid- 
ing with  that  of  Williams,  J.  Maule,  J.,  concuiTed  with  the  majority  in  their  con- 
clusion, though  not  in  their  reasoning.  "I  agree  with  the  exception  of  the  plaintiff 
in  error  that  the  question  raised  by  the  issue  of  not  possessed  is,  whether  the  plain- 
tiff was  in  actual  possession  or  not ;  but  it  seems  to  me  that  as  soon  as  a  person  ia 
entjtled  to  possession  and  enters  in  the  assertion  of  that  possession,  or,  which  is 
exactly  the  same  thing,  any  other  person  enters  by  the  command  of  that  lawful 
owner  so  entitled  to  possession,  the  law  immediately  vests  the  actual  possession  in 
the  person  who  so  entered  "  Coleridge,  J.,  and  Wightman,  J.,  delivered  dissenting 
opinions,  on  the  ground  that  the  plea  of  not  possessed  put  in  issue  only  the  actual 
possession  of  the  plaintiff;  Coleridge,  J.,  taking  the  view  that  a  defendant  who 
wished  to  put  in  issue  the  plaintiff's  right  of  possession,  must  resort  to  a  distinct 
specific  traverse  to  that  effect ;  while  Wightman,  J.,  thought  that  a  defendant  who  WMu  k^ 
relied  on  right  of  possession  either  in  himself  or  some  third  person  under  whom  "he 
acted,  should  plead  such  right  of  possession  by  way  of  confession  and  avoidance.  • 
The  full  opinions  have  been  omitted  on  account  of  their  length.  —  Ed.  "    'U^ 
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The  defendant  pleaded,  first,  not  guilty;  and,  secondly,  that  the 
plaintiff  was  not,  at  the  time  when,  <fec.,  possessed,  as  of  his  own  prop- 
eii;y,  of  the  indenture  in  the  declaration  mentioned. 

Upon  which  pleas  ^  issue  was  joined. 

At  the  trial  before  Yaughan,  J.,  it  appeared  that  the  defendant,  in 
answer  to  a  formal  demand  on  the  part  of  the  plaintiff,  refused  to  give 
up  the  deed,  and  one  Feary,  who  was  called  as  a  witness,  proved 
that  the  deed  was  delivered  to  the  defendant,  with  the  plaintiff's 
assent,  to  raise  money  for  the  discharge  of  a  bill  on  which  he  and 
Feary  were  both  liable. 

The  learned  judge  told  the  jury  that,  if  Feary  were  believed,  their 
verdict  ought  to  be  for  the  defendant. 

A  verdict  having  been  found  for  the  defendant  accordingly, 

Tal/aurdf  Seijt.,  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection. 

A  inile  nisi  having  been  granted, 

JBompas^  Serjt.,  and  Oodson,  showed  cause. 

They  cited  various  authorities  to  show  that  in  trover  the  plea  of  not 
guilty  puts  in  issue  the  property  of  the  plaintiff,  as  well  as  the  conver- 
sion by  the  defendant ;  but  upon  this  point  the  court  abstained  from 
pronouncing  any  opinion.  ^ 

On  the  second  plea,  they  contended  tnat  theMefendant  was  entitled 
to  retain  his  verdict ;  for  admitting  the  property  in  the  deed  to  be  in 
the  plaintiff,  he  was  not  possessed  of  it,  or  entitled  to  the  possession  of 
it,  at  the  time  of  the  action ;  and  to  maintain  trover  he  must  show  a 
right  to  the  possession  as  well  as  the  property. 

But  after  having  authorized  Feary  to  assign  the  deed  to  the  defend- 
ant as  a  security  fpr  money  advanced,  he  could  have  no  claim  to  the 
possession  till  that  money  was  repaid. 

Talfowrd  and  R.  V,  Richards^  in  support  of  the  rule,  contended  that 
the  defendant,  having  refused  absolutely  to  deliver  the  lease,  and  not 
conditionally,  till  payment  of  the  sum  due  to  him,  had  been  guilty  of  a 
wrongful  conversion  within  the  terms  of  the  first  issue;  and  that  the 
nlaintiff  being  possessed  of  the  house  to  which  the  deed  related,  was, 
in  point  of  law,  possessed  of  the  deed  as  of  his  own  property  under  the 
terms  of  the  second  issue. 

TiNDAL,  C.  J.  It  is  unnecessary  for  us  to  give  any  opinion  as  to 
what  was  matter  of  proof  under  the  first  issue,  because  the  question 
here  turns  on  the  second  issue  only.  This  is  an  action  of  trover  for 
the  conversion  of  a  lease,  and  the  declaration,  according  to  the  usual 
form  pursued  in  actions  of  trover,  alleges  that  the  plaintiff  was  lawfully 
possessed  of  the  deed  as  of  his  own  property. 

^  A  portion  of  the  case  relating  to  a  third  plea  has  been  omitted.  —  Ed. 
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The  defendant  joins  issae  on  that  precise  proposition :  tlie  question 
therefore  is,  whether  on  that  issue  so  raised  the  fiicts  proved  will  give 
the  verdict  to  the  plaintiff  or  to  the  defendant.  The  action  of  trover 
onjy  lies  where  the  plaintiff  has  the  right  to  possession,  as  well  as  a 
legal^ property  in  the  subject  of  the  suit.  That  was  established  by  the 
case  of  Gordon  v.  Harper,^  which  decided  that  where  goods,  leased  as 
furniture  with  a  house,  had  been  wrongfully  taken  in  execution  by  the 
sheriff,  the  landlord  could  not  maintain  trover  against  the  sheriff  pend- 
ing the  lease,  because,  to  maintain  such  an  action,  he  must  have  the 
right  of  possession  as  well  as  the  right  of  property  at  the  time. 

The  plaintiff  here  was  originally  entitled  to  the  possession,  and  had 
a  legal  property  in  the  deed  in  question ;  but  it  was  afterwards  de- 
livered to  the  defendant,  with  the  plaintiff's  assent,  to  raise  money  for 
the  discharge  of  a  bill  on  which  he  and  Feary  were  both  liable. 

The  parties  therefore  stand  in  this  position,  that-  the  plaintiff  is  en- 
titled to  the  property  in  this  deed,  but  entitled  to  the  possession  only 
when  the  money  advanced  by  the  defendant  has  been  repaid.  The  de- 
fendant isentitleHToToIT^^ssesSoii^^  he  has  been  repaid.  On  the 
second  issue,  the  verdict  for  the  defendant  cannot  be  impeached. 

YAuaHAN,  J.  The  deed  is  in  the  defendant's  hands,  with  the  plain- 
tiff's assent,  upon  an  advance  of  money  by  the  defendant;  and  the 
plaintiff  is  not  entitled  to  the  possession  till  the  money  has  been  re-  ^J^ 

paid.    The  defendant  had  a  right  to  set  up  his  lien,  and  that  shows  "jl^^ ^ 

that  the  plaintiff  is  not  entitled  to  possession.    The  cases  of  White  r.    0-  ^"'(^^ 
Gainer  ^  and  Boardman  v.  Sill'  show  that  the  defendant  does  not  waive 
his  lien,  because  he  omits  to  mention  it. 

BosANQUET,  J.  I  agree  that  the  defendant  is  entitled  to  retain  the 
verdict  on  the  second  issue.  There  is  an  express  traverse  of  the  plain- 
tiff's possession,  and  the  facts  show  that  the  deed  was  deposited  with 
the  defendant  by  the  authority  of  the  plaintiff,  on  a  condition  which 
has  not  been  observed. 

CoLTMAN,  J.  I  think  that  under  the  second  issue  the  right  to  pos- 
session  is  raised  as  distinct  from  the  right  to~property ;  and  that  the 
verdi:;t  for  the  defendant,  on  that  point,  ought  not  to  be  disturbed. 

RuU  discharged.^ 

W  T.  R.  9.  2  2  Bing.  28.  *  1  Campb.  41{^  n. 

4  Leake  v.  Loveday,  4  Mr  &  O.  972Vl8aac  v.  Belcher,  6  M.  &  W.  189;  NicoUs  v. 
Bastard,  2  C,  M.  &  B.  669;  Gregg  v.  Wells,  10  A.  &  E.  90;  Chase  v,  Goble,  2  M.  A 
G.  980;  Webb  v.  Tripp,  1  Dowl.  x.  s.  689;  Bingham  v.  aements,  12  Q.  B.  260 
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WHITE  V.  TEALE. 
In  the  Queen's  Bench,  June  11,  1840. 

[Repoirted  in  9  Law  Jmtmal  Reporti,  Queen's  Ben^,  877.] 

Tboyer  for  wearing  apparel  and  other  goods.    Plea,  not  guilty. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  alter 
Trinity  term,  1838,  it  appeared  that  in  December,  1837,  the  defendant 
let  lodgings  to  the  plaintiff  in  the  Strand,  which  he  occupied  until  the 
17th  of  January  following,  when  he  left  for  Bath,  leaving  some  rent 
unpaid,  and  also  some  boxes,  containing  wearing  apparel  and  other 
things,  which  he  gave  into  the  custody  of  the  defendant.  A  dispute 
subsequently  arose  as  to  whether  the  rent  was  £2  per  week  or  £2  ba, 
A  tender  at  the  rate  of  £2  per  week  was  proved,  and  a  demand  of  the 
goods,  which  the  defendant  refused  to  give  up,  saying,  that  he  claimed 
a  larger  sum,  and  that  he  must  have  the  plaintiff's  authority.  He  also 
said  that  he  should  sell  the  things.  A  written  authority  from  the 
plaintiff  to  deliver  them  up  was  afterwards  sent  to  the  defendant,  but 
ho  still  refused  to  restore  them.  For  the  defendant,  his  servant  proved 
that,  the  day  before  the  plaintiff  left  to  go  to  Bath,  he  said  to  the  de- 
fendant, "  Now,  Mr.  Teale,  I  leave  these  boxes  in  your  care  till  such 
time  as  I  pay  the  rent."  The  Lord  Chief  Justice  being  of  opinion 
that  this  evidence  ought  not  to  be  admitted  under  the  plea  of  not 
guilty,  directed  a  verdict  to  be  entered  for  the  plaintiff,  giving  the 
defendant  leave  to  move  to  enter  a  verdict  for  him.  A  rule  having 
been  obtained  accordingly, 

J^elly  and  Bagley  showed  cause,  in  last  Easter  term,  and  contended 
that,  upon  the  plain  terms  of  the  New  Rules,  the  evidence  was  not  ad- 
missible under  the  plea  of  not  guilty ;  by  which  plea  the  title  of  the 
plaintiff,  which  consists  of  property  in  the  goods,  and  a  right  of  pos- 
session at  the  time  of  bringing  the  action,  is  admitted  :  that  the  con- 
version was  the  only  thing  in  issue;  and  that  any  contravention  of 
the  plaintiff's  title,  by  a  lien  or  otherwise,  could  only  be  questioned  by 
traversing  the  plaintiff's  possession,  as  alleged  in  the  declaration  :  that 
no  case  had  decided  that  a  lien,  which  was  a  temporary  denial  of  the  title 
of  the  plaintiff,  could  be  given  in  evidence  under  not  guilty;  though 
in  Stancliffe  v.  Hardwick,^  the  Court  of  Exchequer  cautiously  abstained 
from  saying  that  it  might  not.  They  cited  Isaac  v.  Belcher,'  Barton  v. 
Brown,*  Samuel  v,  Duke,*  Frankum  v.  Lord  Falmouth,  Owen  v.  Knight, 

1  2  Cr.,  M  &  R,  1.  »  6  Mee.  &  WeU.  189. 

•  6  Mee  &  Well.  298  «  8  Mee.  &  Wels.  622. 
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Scarfe  v.  Morgan,^  Vernon  v.  Shiptoii,'  Davies  v.  Nicholas,"  Weedon  v. 
Aldridge.*  Many  of  the  above  cases  were  also  cited  upon  the  point  of 
what  was  a  sufficient  conversion  to  enable  the  plaintiff  to  recover  under 
Dot  guilty ;  but  the  judgment  proceeded  entirely  upon  the  inadmissi- 
bility of  evidence  to  show  a  lieu,  where  the  only  plea  was  the  general 
issue.  Upon  the  point  aa  to  the  conversion,  Littledale,  J.,  referred  to 
Stran  sham's  Case.* 

Platty  contra,  contended  that  although  an  actual  conversion,  as  by 
sale  or  detention  of  the  goods  upon  demand,  afler  satisfying  the  full 
rent,  might  not  be  admissible  under  the  plea  of  not  guilty,  yet  that  the 
.defendant  was  not  precluded  from  showing  a  very  different  state  of 
things,  namely,  that  the  goods  were  in  his  possession  by  the  consent 
of  the  plaintiff  himself  until  he  should  do  a  certain  act,  which  he  had 
not  done ;  that  the  case  of  Owen  v.  Knight  did  not  decide  that  such  a 
defence  might  not  be  shown  under  the  general  issue,  although  it  was 
equally  admissible  under  a  plea  denying  the  right  of  possession  of  the 
plaintiff.     Weedon  t;.  Aldridge  is  in  favor  of  the  defendant. 

[Patteson,  J.  It  seems  that  Stransham's  Case,  from  Cro.  Eliz.,  was 
not  cited  there :  that  case  shows  that  conversion  ex  vi  termini  means  a 
wrongful  conversion.    Lord  Denman,  C.  J.,  referred  to  Dee  v.  Bacon.*] 

In  all  the  cases  cited  the  conversion  was  a  wrongful  one ;  but  this  is 
distinguishable  from  them  upon  that  ground.  He  cited  Allen  v,  Har- 
ris,^ Hartford  t;.  Jones,'  Williams  v.  Gesse.*  Our,  adv,  wit. 

The  judgment  of  the  court  was  now  delivered  by 

Lord  Denman,  C.  J.  This  was  an  action  of  trover  for  a  box  of 
clothes ;  plea,  not  guilty.  At  the  trial,  afler  the  plaintiff  had  given 
evidence  of  a  demand  and  refusal,  the  defendant  offered  to  prove  that 
the  goods  were  placed  in  his  hands  by  the  plaiuti^  to  be  kept  till  pay- 
ment of  certain  rent,  which,  it  was  said,  never  had  been  paid.  I 
refused  to  allow  that  evidence,  thinking  it  inadmissible  under  the  plea 
of  not  guilty.  A  rule  for  a  new  trial,  upon  the  rejection  of  the  evi- 
dence, has  been  fully  argued  and  considered,  and  the  court  are  of 
opinion  that  the  evidence  was  not  admissible.  That  plea,  by  the  New 
Rules,  denies  only  the  conversion,  and  admits  the  title.  Now  that  title 
consists  of  the  right  of  property,  and  the  right  of  possession  at  the 
time  of  the  alleged  conversion.  Qordon  t;.  Harper.^^  But  a  lien  is 
inconsistent  with,  and  negatives,  the  plaintiffs  right  to  possession.  I^ 
therefore,  proof  of  that  were  admitted  under  the  plea  of  not  guilty, 
the  defendant  would  be  allowed  to  give  in  evidence  at  the  trial  a  nega* 

1  4  Mee.  &  Wels.  268.  >  2  Mee.  &  WeU.  9.  *  7  Car.  &  Fay.  839. 

«  1  Per.  &  Dar.  657.  *  Cro.  Eliz.  98.  •  Cro.  Eliz.  486. 

7  2  Lutw.  1587.  *  2  Salk.  654.  •  8  fiing.  N.  C.  849. 
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tion  of  that  matter  which  he  has,  by  his  plea,  admitted  on  the  record 
He  ought  to  have  traversed  that  the  plaintiff  was  possessed,  as  of  his 
own  property,  in  manner  and  form  as  alleged  in  the  declaration,  by 
which  he  would  have  put  in  issue  the  plaintiff's  right  of  possession,  as 
was  held  in  Owen  v.  Enight,  and  would  have  been  entitled  to  prove 
the  lien,  in  order  to  negative  that  issue.  The  case  of  Stancliffe  v. 
Hard  wick  was  cited,  where  the  Court  of  Exchequer,  in  giving  judg- 
ment, guarded  itself  against  being  supposed  to  decide  that  a  lien  might 
not  be  given  in  evidence  under  a  plea  of  not  guilty,  to  answer  a 
demand  and  refusal  proved  by  the  plaintiff  as  evidence  of  a  conver- 
sion. The  court  did  not  there  decide  that  a  lien  might  be  given  in 
evidence  under  the  plea  of  not  guilty,  but  used  the  expression  alluded 
to  solely  for  the  purpose  of  leaving  that  question  entirely  open.  Some 
matters  were  spoken  of  in  the  course  of  the  argument,  which  it  is  not 
necessary  to  advert  to  under  this  view  of  the  case,  and  the  rule  must 
be  discharged.  Hule  discharged} 


&eneral  Issue  and  Speeifie  Traverses  —  (eantinvsd). 

(«)  Dbtihub. 

RICHARDS  V.  FRANKUM. 
In  the  Exchequer,  Easter  Term,  1840. 

[ReporUd  in  6  Meeton  f-  Wtkbi/,  430.] 

This  was  an  action  of  detinue  for  a  promissory  note.  The  defend- 
ant pleaded,  first,  non  detinet ;  secondly,  that  the  plaintiff  was  not 
possessed  of  the  note ;  thirdly,  that  before  the  commencement  of  the 
suit,  the  plaintiff  for  a  good  and  valuable  consideration,  assigned  aud 
delivered  the  said  promissory  note  to  one  John  Granger,  to  be  by  him 
held  as  and  for  his  own  note ;  and  that  the  said  John  Granger,  before 
the  commencement  of  this  suit,  delivered  the  said  note  to  the  de- 
fendant, to  be  by  him  held  for  and  on  the  behalf  and  for  the  use  and 
benefit  of  the  said  John  Granger ;  and  that  the  defendant,  as  the  ser- 
vant and  by  the  command  of  the  said  John  Granger,  detained  and  still 
detains  the  said  promissory  note,  as  he  lawfully  might  for  the  causes 
aforesaid. 

The  replication  traversed  the  assignment  and  delivery  of  the  note 
by  the  plaintiff  to  Granger,  and  the  delivery  by  him  to  the  defendant. 

1  Barton  v.  Brown,  6  M.  &  W.  2W ;  Jones  v,  Davies,  6  Ex.  668,  acrwd.  —  Ed. 
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At  the  trial  before  Gumey,  B.,  at  the  last  assizes  for  the  county  of 
Oxford,  the  jury  found  a  verdict  for  the  defendant  on  the  second  and 
third  issues ;  the  learned  judge  giving  the  defendant  leave  to  move 
to  enter  a  verdict  on  the  issue  on  the  plea  of  non  detinet  also,  if  the 
court  should  be  of  opinion  that  the  matters  of  defence  so  found  in  his 
favor  were  evidence  in  support  of  that  issue. 

lAidloWy  Seijt.,  now  moved  accordingly.  The  jury,  by  finding  on 
the  second  and  third  issues  for  the  defendant,  have  found  that  the 
promissory  note  was  not  the  property  of  the  plaintiff,  and  so  estab- 
lished the  plea  of  non  detinet.^  which  puts  in  issue  the  wrongful  hold- 
ing and  detaining  of  the  note  by  the  defendant.  It  is  evident  from 
the  use  of  the  words,  ^' which  he  unjustly  detains,"  in  the  onginal 
writ  and  declaration,  that  the  unjust  detention  is  the  gravamen  of  the 
complaint,  and  that  is  therefore  put  in  issue  by  the  plea  of  non  detinet^ 
notwithstanding  the  New  Rules.  Whatever  may  be  the  effect  of  the 
New  Rules  as  to  pleading  specially  matter  of  excuse,  the  unjust  de- 
tention is  the  gravamen  of  the  charge  in  the  declaration ;  and  as  that 
is  a  material  allegation  in  it,  and  is  traversed  by  the  plea,  and  the 
finding  of  the  jury  on  the  other  issues  establishes  that  there  was  no 
unjust  detention,  the  verdict  ought  therefore  to  be  entered  for  the 
defendant.  j 

LoBD  Abingeb,  C.  B.  There  is  no  ground  whatever  for  this  mo- 
tion. It  is  true  that  a  party  who  brings  an  action  of  detinue  brings 
it  for  the  unjust  detention  of  his  property ;  but  where  the  detention  is 
justified,  the  matter  must  be  set  out  on  the  record.  The  only  issue  on 
non  detinet  is  upon  the  fact  of  the  detainer.  If  the  party  has  a  lawful 
excuse  for  the  detainer,  he  must  plead  it. 

Pabke,  B.  There  is  no  gi'ound  for  this  application.  Under  the 
plea  of  non  detinet  a  defendant  might,  at  common  law,  prove  that 
the  goods  were  not  the  property  of  the  plaintiff;  but  if  he  had  a  lani^- 
fu]  excuse  for  the  detention,  as  if  the  goods  were  pawned  or  pledged 
to  him  for  money  which  was  not  repaid,  he  was  bound  to  plead  it. 
Go.  Lit.  283  a.  Lord  Coke  there  says,  ^  In  detinue,  the  defendant 
pleadeth  non  detinet;  he  cannot  give  in  evidence  that  the  goods  were 
pawned  to  him  for  money,  and  that  he  is  not  paid,  but  he  must  plead 
it ;  but  he  n^ay  give  in  evidence  a  gifl  from  the  plaintiff,  for  that 
proveth  that  he  detaineth  not  the  plaintiff's  goods.**  But  it  is  per- 
fectly clear  that,  since  the  New  Rules,  the  defendant  cannot  give  in 
evidence,  under  the  plea  of  non  detinet^  that  the  goods  were  not  the 
property  of  the  plaintiff;  so  that,  in  any  view  of  the  case,  the  matters 
proved  in  support  of  the  second  and  third  pleas  were  not  evidence 
under  the  first.  If  the  object  be  to  show  that  the  chattel  is  not  the 
property  of  the  plaintiff  that  cannot  be  done  under  such  a  plea  since 
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the  New  Rules.  If  the  object  be  to  show  that  the  detention  was  law- 
ful, and  the  party  had  a  good  excuse  for  detaining  the  property,  then, 
according  to  the  authority  of  Lord  Coke,  such  a  defence  ought  to  be 
pleaded,  even  at  common  law.  Under  the  plea  of  non  detinet^  the  fact 
of  detention  is  alone  in  issue. 

Aldbbson,  B.  In  an  action  of  trover,  the  plea  of  not  guilty  puta 
in  issue  the  mere  fact  of  the  conversion,  and  so  under  the  issue  of  non 
detinet  the  fact  of  the  detention  is  alone  in  issue* 

BoLFS,  B.,  concurred.  JRide  refused. 


LANE  V.  TEWSON. 
Iir  THB  QuEEN^s  Bbnch,  Noyembeb  10,  1841. 

[Reported  in  1  Gale  f  D(wi$an,  684.] 

DExnnjE  of  goods.  Plea,  that  the  said  goods,  <fec.,  were  not  the 
goods  of  the  plaintiff. 

At  the  trial  before  Parke,  B.,  at  the  last  assizes  for  the  county  of 
Lincoln,  the  defendant  contended  that  be  had  a  lien  upon  the  subject 
of  the  action  for  his  charges  as  an  auctioneer.  It  was  objected, 
on  the  part  of  the  plaintiff,  that  this  defence  was  not  admissible  un- 
der the  plea.  The  learned  Baron  reserved  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  on  this  objection,  if  the  opinion  of 
the  jury  should  be  adverse  upon  the  question,  which  he  left  to  them, 
of  the  fact  of  the  lien.  The  jury  having  found  a  verdict  for  the 
defendant, 

£alguy  ^  now  moved  to  enter  a  verdict  for  the  plaintiff,  pursuant 
to  leave  reserved.  He  cited  Richards  v.  Frankum  as  an  authority 
that  in  detinue  a  lien  must  be  specially  pleaded.  Cfur.  adv,  wdL 

LoBD  Denmak,  C.  J.,  now  delivered  judgment.  The  question  in 
this  case  was,  whether  in  detinue,  under  a  plea  denying  that  the  goods 
were  the  plaintiff's,  a  lien  could  be  set  up.  We  think  that  the  learned 
judge  ruled  rightly  that  it  might.  A  similar  point  has  been  already 
decided  in  an  action  of  trover.  Mule  refused.^ 

^  On  Friday,  November  6,  before  Lord  Denman,  C  J.,  WilUams,  Coleridge^ 
and  Wightman,  JJ.  ^ 

^JILsMm  V.  Famell,  12  M.  &  W.  674,  contra^  Bat  see  Dirks  v.  Bidiards,  4  Bi.  4  0 
574 ;  Bamewall  v.  Williams,  7  M.  &  G.  408.^Ea 
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Q-eneral  Issue  and  Specific  Traverses  —  (continued). 

HILL  V.  WRIGHT. 
At  Nisi  Pbius,  coram  Bullbb,  J.,  July  15,  1798. 

[Reported  in  2  Espinaase,  669.] 

This  was  an  action  of  replevin. 

The  defendant,  by  his  avowry,  stated  that  the  plaintiff  held  oi  him 
certain  premises,  the  rent  whereof  was  reserved  quarterly,  and  then 
avowed  for  a  quarter's  rent  in  arrear  to  Christmas,  1797. 

Plea  in  bar  to  the  avowry.    No  rent  in  arrear. 

The  counsel  for  the  plaintiff  stated  his  case  to  be,  that  he  held  under 
a  k'ase  from  the  defendant's  father,  under  whom  the  defendant  claimed ; 
which  lease  he  had  ready  to  produce,  but  in  which  the  rent  was  re- 
served half  yearly,  and  not  quaiterly,  as  the  defendant  had  avowed. 

BuLLEB,  J.  The  plaintiff  cannot  go  into  that  evidence  on  these 
pleadings. 

Shepherd^  Serjt.,  contended  that  it  could.  That  the  issue  was,  that 
there  was  no  rent  in  arrear  on  the  day  stated  in  the  avowry.  No  rent 
was  by  law  due  till  the  days  on  which  it  was  reserved  and  made 
payable ;  and,  by  the  lease,  those  days  were  Michaelmas  and  Lady-day ; 
so  that  no  rent  was  in  airear  at  Christmas,  on  which  day  the  defend- 
ant avowed,  no  rent  being  then  due  or  payable. 

BtTLLBB,  J.  jRiens  en  arrere  admits  the  title  of  the  defendant  as 
stated  in  the  avowry.  The  holding,  therefore,  must  be  taken  to  be  a 
holding  reserving  the  rent  quarterly.  The  plaintiff  might  have,  by  his 
plea  in  bar,  denied  the  holding.  He  has  not  done  so,  but  chosen  to 
take  issue  only  on  no  rent  being  in  arrear  at  Christmas,  1797.  Unless, 
therefore,  he  can  show  that  he  has  paid  the  rent  up  to  that  time,  the 
defendant  must  have  a  verdict. 

The  plaintiff  having  no  evidence  to  that  effect,  the  defendant  had  a 
verdict. 


DOVER  V.  RAWLIN6S. 
At  Nisi  Pbius,  cobah  Tindal,  C.  J.,  Fbbbuaby  15,  1844. 

[Reported  in  2  Moody  4r  Robtneon,  644.] 

Replbvin.    Plea,  non  cepit^  and  issue  thereon. 

Tl)e  plaintiff  proved  a  seizure  of  the  goods  by  the  defendant,  but 
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failed  in  proving  any  property  in  them,  or  that  at  the  time  of  tho 
seizure  they  were  in  his  (the  plaintiff's)  possession. 

Channell,  Serjt.,  objected  that  upon  the  issue  joined  it  was  neces- 
sary  for  the  plaintiff  to  show  himself  in  possession  of  the  goods.  The 
New  Rales  had  introduced  no  alteration  in  the  pleadings  in  replevin, 
and  before  those  rules  non  cepit  put  the  property  in  issue. 

TiKDAL,  C.  J.  I  agree  that  the  New  Rules  do  not  apply  to  this  form 
of  action;  but  I  find  that  in  Comyns's  Digest  a  plea  is  given  expressly 
denying  the  property,  and  I  think  that  the  plea  of  non  cepit  would  not, 
according  to  the  old  couree  of  pleading,  put  the  plaintiff  on  proof  of 
the  possession.^  The  plaintiff  accordingly  had  a  verdict. 


Q-enerdl  Issue  and  Specific  Traverses  —  (^eantintud). 

{g)  Cabb. 

FRANKUM  V.  THE  EARL  OF  FALMOUTH  and  Anothbh. 
In  toe  King's  Bench,  January  14,  1835. 

[Reported  in  2  AdoLphus  #•  EUU,  462.] 

Case.  The  declaration  alleged  that  whereas  the  plaintiff,  at,  Ac, 
was  possessed  of  a  certain  water  grist-mill,  with  the  appurtenances, 
situate,  Ac,  and  by  reason  thereof,  before  and  at,  &c.,  of  right  ought  to 
have  had  and  enjoyed,  and  still  of  right  ought,  <fec.,  the  benefit  and  ad- 
vantage of  the  water  of  a  certain  stream  or  watercourse  in,  Ac,  which 
during  all  those  times  of  right  ought  to  have  run  and  flowed,  and  until 
the  division  thereof  hereinafter  mentioned  of  right  had  run  and  flowed, 
and  been  used  and  accustomed  to  run  and  flow,  and  still  of  right  ought 
to  run  and  flow,  unto  the  said  mill  of  the  said  plaintiff,  to  supply,  <&c. ; 
yet  the  defendant  well  knowing,  Ac,  but  contriving,  &c.,  whilst  the 
said  plaintiff  was  so  possessed  of  his  said  mill,  with  the  appurtenances, 
1 3  wit,  &c.,  in,  &c.,  and  higher  up  the  said  stream  or  watercourse  than 
the  said  mill  of  the  said  plaintiff  wrongfully  and  injuriously  diverted 
and  turned,  and  caused  to  be  diverted,  &c.,  divers  large  quantities  of 
the  water  of  the  said  stream  or  watercourse  from  and  out  of  the  usual, 
accustomed,  and  proper  course  and  channel  thereof,  and  away  from  the 
said  mill,  and  also  hindered,  Ac,  and  prevented  a  largo  part  of  the 

I  See  Com.  Dig.  Pleader,  8  K.  11. 
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water  of  the  said  stream  or  watercourse  from  running  or  flowing  in  or 
along  its  usual,  accustomed,  and  proper  course  and  channel  to  the  said 
mill,  and  from  supplying  the  same  with  water  for  the  necessary  work- 
ing thereof,  as  the  same  ought  to  have  done,  and  otherwise  would,  <fec., 
and  by  reason  thereof,  &c. 

First  plea,  not  guilty.* 

On  the  trial  before  Alderson,  B.,  at  the  Berkshire  summer  assizes, 
1834,  the  act  of  diverting  the  water  was  admitted ;  but  the  plaintiff 
did  not  show  that  the  mill  was  an  ancient  one,  or  that  the  water  had 
been  used  for  it  so  long  as  twenty  years,  it  having  in  fact  been  erected 
about  fourteen  years  before  the  act  complained  of.  The  learned  judge 
then  directed  that  the  verdict  should  be  entered  for  the  defendant. 

In  Michaelmas  term  last,'  Justice  moved  for  a  rale  to  show  cause 
why  the  plaintiff  should  not  have  judgment  on  the  first  issue,  con* 
tending  that  the  act  done  was  the  only  matter  put  in  issue  by  that 
plea,  and  was  admitted  by  the  defendants.  The  court  granted  a  rule 
to  show  cause  why  judgment  should  not  be  so  entered,  without  dam- 
ages, and,  in  the  present  term  (Monday,  January  12),' 

Tal/ottrd^  Serjt.,  and  72.  K  Richards^  showed  ^ause.  The  fair  way 
to  try  the  question  is,  to  suppose  this  first  the  only  issue  on  the  record.    ^        V  / 

If  the  words  "wrongfully  and  injuriously'*  had  been  left  out  of  the  ^c>^^-^^^»;^^p*^ 
declaration,  it  would  have  been  demurrable.    Therefore,  those  words  7*7' "'  '        **^*^ 


are  material ;  and,  that  being  so,  the  general  issue  puts  the  wrong  and    ^   ^ 
injury  m  issuer  and  these  are  disproved,  since  the  only  wrong  and    ctz^p-uLAj^-^-^^c^iC, 
injury  alleged  are  in  respect  of  the  possession  of  the  mill,  which,  as  it 
now  appears^  did  not  support  the  claim.     Suppose  the  defendant  had 
shown  that  no  mill  had  ever  existed,  would  the  plaintiff  have  been  en- 
titled to  judgment  on  this  issue?    [Pattesok,  J.    On  this  issue,  I    ^     -  i     #/ ' 
should  not  have  received  evidence  that  the  mill  did  not  exist.     The     * 
plea  of  not  guilty  admits  its  existence.1     In  Wyatt  «.  Harrison  *  the 
court  considered  it  necessary  to  prove  a  legal  injury  as  well  as  the  fact 
charged,  though  the  words  "wrongfully  and  injuriously"  do  not  ap- 
pear to  have  occurred  as  here.     [Littledalk,  J.    J^  Wrongfully  ^  means 
"without  lawful  cause."    Lord  Dsnman,  C.  J.     It  is  a  challenge  to 
the  defendant  to  show  lawful  cause.     Patteson,  J.    Would  not  your 
argument  jb^o  the  lenp;th  of  dispensing  with  special  pleading,  under  the 
New  Rules  ?]    This  is  not  like  a  title  set  forth  in  the  inducement,  which 

^  Only  80  much  of  the  case  is  given  as  relates  to  the  issae  raised  by  tliis  plea. 
-Ed. 

>  NoYember  18.     Before  Lord  Denman,  C.  J.,  Taunton,  Patteson,  and  Wil 
Uams,  JJ. 

>  Before  Lord  Benman,  C.  J.,  Littledale  and  Patteson,  JJ. 
«  8  B.  &  Ad.  871 
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would  be  admitted  on  this  plea :  the  allegation  contains  the  very  cause 
of  the  action.  The  rule,  Hil.  4  W.  IV.,  Pleadings  in  Particular  Actions, 
IV.  1,  shows  only  that  the  plea  would  not  be  a  denial  of  "facts 
stated  in  the  inducement,"  which  words  explain  and  limit  the  pre* 
ceding,  "  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant."  [Patteson,  J.  You  should 
take  all  together :  what  do  you  say  of  the  second  rule  as  to  actions 
on  the  Ciise  ?]  That  raises  the  same  question,  whether  the  declaration 
complains  of  any  injury  except  that  to  the  mill.  Thus,  the  general 
issue  in  slander  appears,  by  the  first  rule  as  to  actions  on  the  case, 
to  deny  the  speaking  of  the  words  ^  maliciously,  and  in  the  sense  im- 
puted." 

Ourwood  and  Carrington^  contra.  The  general  issue  now  puts  in 
issue  nothing  but  the  fact  of  the  diversion.  The  word  "  wrongfully  '* 
imports,  at  the  most,  no  more  than  a  reference  to  the  inducement,  as 
explaining  how  the  wrong  arose,  and  is  not  traversed  by  any  plea 
which  does  not  traverse  the  inducement ;  if  the  act  be  not  wrongful, 
that  should  be  pleaded.  The  second  rule  as  to  actions  on  the  case 
requires  that  matter  in  confession  and  avoidance  shall  be  specially 
pleaded.  Even  if  there  were  no  mill  at  all,  the  plaintiff  must  have  suc- 
ceeded on  this  issue. 

Per  Curiam.  We  will  confer  with  all  the  judges,  in  order  that 
there  may  be  a  uniformity  of  practice  on  this  point. 

Cur.  adv.  wU. 

On  this  day  Lobd  Dekman,  C.  J.,  said  ;_We  have  conferred  with 
the  other  judges,  and  we  have  determined  that  the  word  **  wrongfully  *' 
^oes  not  put  the  title  in  issue.  The  judgment  will  therefore  be  entered 
fbr  the  plaintifl^  without  damages,  on  the  first  issue. 

Rule  absolute  ^ 


THOMAS  V.  MORGAN. 
Ik  the  Exchequsb,  Tbikitt  Teem,  1835. 

[Reported  in  2  Crompton,  Meeson,  gr  Rotcoe,  496.] 

Case.  The  declaration  stated  that  the  defendant  theretofore,  to 
wit,  on  the  1st  day  of  September,  1833,  and  from  thence  for  a  long 

/  / 

1  Haine  v,  Alderson^  4  B.  N.  C.  702;  Bacon  v.  Smith/  1  Q.  B.  846;  QrenfeU  o. 
Edgcome,  7  Q  B.  661*f  ReDshaw  vyBean,  18  Q.  B.  112Vj^eedham  v.  Fraser,  1  C.  B 
816r  Couling  v,  Coxe,  6  C.  B.  708,*accorrf.  —  Ed. 
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space  of  time,  to  wit,  antil  and  at  the  time  of  the  damage  and  injury 
to  the  said  plaintiff  as  thereinafter  mentioned,  wrongfully  and  inju- 
riously did  keep  divers,  to  wit,  ten  dogs,  he,  the  said  defendanti  during 
all  that  time  well  knowing  that  the  said  dogs  then  were  of  a  ferocious 
and  mischievous  disposition,  and  used  and  accustomed  to  attack, 
chase,  bite,  worry,  and  kill  cattle ;  which  said  dogs  afterwards,  to  witt 
on,  &c.,  and  on  divers  other  days,  &c.,  did  attack,  chase,  bite,  worry, 
and  kill  divers,  to  wit,  ten  bulls,  ten  cows,  ten  oxen,  ten  heifers,  and 
ten  steers,  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£100,  by  means  whereof  &c. 

Pleas:  first,  not  guilty;  secondly,  that  no  dogs  or  dog  of  him, 
the  defendant,  did  attack,  chase,  bite,  worry,  or  kill  any  bull,  cow,  ox, 
heifer,  or  steer  of  the  said  plainti^  in  manner  and  form,  <fec. 

The  cause  was  tried  before  Williams,  J^  at  the  last  spring  assizes 
for  the  county  of  Carmarthen,  when  it  was  proved  that  the  defend- 
ants dogs  had  killed  some  of  the  plaintiff's  sheep.  It  was  also  proved 
that  these  dogs  had  worried  the  cattle  of  other  persons,  and  were  of  a 
ferocious  disposition ;  and  that  when  the  defendant  was  told  that  his 
dogs  had  killed  the  plaintiff's  sheep,  he  promised  to  settle  for  the 
damage,  provided  it  were  clearly  proved  that  they  had  done  it.  A 
witness  of  the  name  of  Protheroe  also  proved  that  the  defendant's 
dogs  had  worried  his  cattle,  and  that  when  he  complained  of  it  to  the 
defendant,  he  said  he  could  not  help  it,  and  that  he  had  ordered  his 
dogs  to  be  kept  up.  This,  it  appeared,  was  on  the  15th  of  September, 
the  plaintiff's  sheep  having  been  bitten  two  or  three  days  before.  It 
was  objected  that  there  was  not  sufficient  evidence  of  the  scienter  to 
render  the  defendant  liable;  and  the  learned  judge  being  of  that 
opinion,  nonsuited  the  plainti^  but  gave  him  leave  to  move  to  enter  a 
verdict  for  the  sum  of  £11  10«.,  the  value  of  the  cattle,  if  the  court 
should  be  of  opinion  that  there  was  sufficient  evidence  of  the  set" 
enter. 

Chilton,,  in  £aster  term  last,  moved  accordingly,  on  two  grounds: 
first,  that  it  was  not  necessary  to  prove  the  scienter^  it  being  admit- 
ted on  the  record;  and,  secondly,  that  there  was  evidence  of  it  to  go 
to  the  jury 

The  second  plea  is,  that  the  dogs  did  not  bite  the  plaintiff's  cattle, 
but  that  was  clearly  proved ;  the  learned  judge,  however,  thought 
that  the  scienter  was  not  proved;  but  that,  it  is  submitted,  was 
admiMed  on  the  record.  Since  the  New  Rules,  all  that  is  put  in 
issue  by  the  plea  of  not  guilty  is,  whether  or  not  the  act  complained 
of  was  lone.  The  rule  of  Hilary  term,  4  W.  IV.,  is,  that  "  in  actions 
on  the  case,  the  plea  of  not  guilty  shall  operate  only  as  a  denial  of 
the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed 
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by  the  defendant,  and  not  of  the  facts  stated  in  the  indacement." 
[LoBD  Abingbb,  C.  B.  The  scienter  is  do  inducement;  it  is  the  sab- 
stance  of  the  issue.]  It  was  held  in  Frankum  v.  The  Earl  of  Fal- 
mouth, that,  under  the  rules  of  Hil.  4  W.  lY.,  the  plea  of  not  guilty,  to 
a  declaration  in  case,  for  the  wrongful  diversion  of  water  from  the 
plaintiff's  mill,  puts  in  issue  the  mere  fact  of  the  diversion,  and  not 
its  wrongful  character.  That  shows  that  all  that  the  general  issue 
denies  is  the  act  done ;  and  therefore,  under  the  general  issue  in  this 
case,  the  only  matter  in  dispute  is,  did  jthe  defendant's  dogs  worry  the 
plaintiff's  cattle  f 

LoBD  Abingbb,  C.  B.  In  Frankum  v.  The  Earl  of  Falmouth,  the 
diversion  was  the  injury  complained  of,  and  the  court  held  very  prop- 
erly that  the  plea  of  not  guilty  put  in  issue  the  mere  fact  of  the  diver- 
sion, and  not  the  right  to  divert.  Here,  the  scienter  is  no  inducement; 
it  is  a  part  of  the  cause  of  action.  If  it  was  proved  that  the  defend- 
ant's dogs  did  bite  the  plaintiff's  cattle  without  the  defendant's 
knowledge  of  their  propensity,  he  would  not  be  liable  to  an  action. 

The  court  refused  the  rule  on  this  point.^ 


SPENCER  V.  DAWSON. 
At  Nisi  Pbius,  coram  Paekb,  B.,  July  28,  1836. 

[Repcrted  in  1  Moody  fr  Robifuon,  562.] 


Casb  for  deceit  in  the  warranty  of  a  horse.    Plea,  not  guilty. 

Pabkb,  B.,  held  that  under  the  New  Rules,  Hilary  term,  4  W.  IV., 
the  plea  put  in  issue  both  the  wairanty  and  the  unsoundness ;  in  short, 
the  whole  declaration,  except  the  bargain  and  sale,  which  were  matter 
of  inducement.  T^  Verdict  for  the  plaintiff^ 

^  Card  V,  Case,  6  C.  B.  622,  accord,  — ^E|>. 

<  Eastwood  V.  Bain,  8  H.  &  N.  7dS!accord.  Conf.  Mummeiy  v.  Pan],  1  C  B 
816.— Bi». 
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LILLIE  V.  PRICE. 
Ik  the  Emo's  Bench,  Noyembbb  15,  1836. 

[R$ported  in  6  Adolpkiu  f  Ellis,  045.] 

Dbclabation  for  libel  contained  in  a  letter.  Plea,  not  gnilty.  On 
the  trial  before  Lord  Denman,  G.  J.,  at  the  sittings  in  Middlesex 
after  last  Trinity  term,  the  defence  was  that  the  alleged  libel  was  a 
privileged  coromnnication.  The^dBebtfenTS  coansel  objected  that  this 
answer  could  not  be  given  under  the  plea  of  not  guilty.  The  Lord 
Chief  Justice  thought  otherwise,  and  lefl  the  whole  case  to  the  jury, 
who  found  for  the  defendant. 

Sir  W.  Wi  FoUeU  in  this  term*  moved  for  a  rule  to  show  cause 
why  a  new  trial  should  not  be  had,  on  the  ground  of  misdirection.  It 
has  never  yet  been  decided  that  in  an  action  for  libel  the  defence  of 
privileged  communication  may  be  set  up,  under  a  plea  of  the  general 
issue.  The  point  was  brought  before  the  Court  of  Common  Pleas,  but 
not  decided,  in  Smith  v.  Thomas.'  In  the  rules,  Hil.  4  W.  lY.,  Pleadings 
in  Particular  Actions,  lY.  1,*  it  is  said  that  the  plea  of  not  guilty,  in  an 
action  for  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,^  *'  will 
operate  to  the  same  extent  precisely  as  at  present,  in  denial  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the  sense  imputed, 
and  with  reference  to  the  plaintiff's  office,  profession,  or  trade ;  but  it  will 
not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office, 
or  being  of  the  profession  or  trade  alleged.'^  But  it  cannot  be  inferred 
from  this  that  the  same  plea  will  let  in  the  defence  of  privileged  com- 
munication, which  involves  matter  not  properly  determinable  by  a  jury. 
The  mere  plea  of  not  guilty  does  not  give  the  plaintiff  any  notice  of  such 
a  defence.  In  Stancliffe  v.  Hard  wick,*^  where  a  question  of  the  same  kind 
arose  as  to  the  admissibility  of  evidence,  in  an  action  of  trover,  to  jus- 
tify the  conversion,  it  was  held  that,  to  let  in  such  a  defence,  the  plea 
ought  to  have  been  special.  Cases  bearing  some  analogy  to  the  present 
have  arisen  in  actions  of  assumpsit,  as  Barnett  v.  Glossop,^  and  where 
the  defence  was  the  want  of  a  written  contract  to  satisfy  the  statute 
of  frauds,  it  has  been  held,  since  the  New  Rules,  that  that  must  be  spe- 
cially pleaded.^    [Lobd  Denman,  C.  J.    In  the  instance  of  an  action  of 

^  November  5.    Before  Lord  Denman,  0.  J.,  Patteson,  Williams,  and  Coleridge,  JJ. 
s  9  New  Ca.  872.  *  6  B.  &  Ad.  ix. 

*  The  slander  in  the  present  case  was  not  charged  as  affecting  the  plaintiff  in  any 
particnlar  capacity. 

•  2Cro.,  M.&R.1;  8.  o.  6  Tyr.  561.  «  1  New  Ca.  688. 
7  Bat  see  Johnson  r.  Dodgson,  2  M.  &  W.  658. 
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slander,  mentioned  in  the  rule  of  pleading  just  cited,  it  is  said  that  the 
plea  of  not  guilty  will  operate  as  before,  in  denial  of  having  spoken  the 
words  maliciously.]  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  said :  We  have  consulted  the  other  judges 
on  this  point,  and  are  of  opinion  that  the  defence  of  privileged  commu- 
nication, as  it  goes  to  the  very  root  of  the  matter  of  complaint,  need  not 
be  specially  pleaded.  JitUe  refused.^ 


PERRING  V.  HARRIS. 
At  Nisi  Pbius,  coram  Lord  ABmoBB,  C.  B.,  December  12,  1836. 

[Reported  in  2  Moody  4r  RMnson,  6.] 

Case.  The  declaration  stated  that  the  plaintiff  was  an  occupier  of 
a  house  within  the  parish  of  Greenford  ratable  and  entitled  to  be 
assessed  for  the  relief  of  the  poor  of  that  parish ;  yet  that  defendant, 
being  overseer  of  the  poor,  wrongfully  and  maliciously  omitted  to 
insert  her  name  in  the  rate,  whereby  sh6  was  prevented  from  applying 
for  and  obtaining  a  license  to  sell  beer,  Ac,  on  her  premises. 

Plea,  that  the  plaintiff  was  not  entitled  to  be  assessed,  <Jbc. 

Issue  thereon. 

The  plaintiff  having  given  evidence  to  show  that  she  was  the  occu- 
pier of  premises  in  the  parish,  which  entitled  her  to  be  rated  to  the 
relief  of  the  poor ;  that  on  those  premises  her  father  had  been  used  to 
carry  on  the  business  of  a  victualler,  and  that  she  had  made  arrange* 
ments  to  carry  on  the  same, 

JSelli/  submitted  that  the  plaintiff  must  be  called.  If  such  an  action 
be  maintainable  at  all,  it  can  only  be  on  the  ground  of  some  special 
damage  being  sustained.  Here  the  plaintiff  has  indeed  alleged  special 
damage,  but  has  given  no  evidence  of  it ;  for,  supposing  her  name  had 
been  on  the  rate,  it  does  not  appear  that  the  magistrates  would  in 
their  discretion  have  given  her  a  license. 

PlaU,  contra,  contended  that  on  these  pleadings  the  special  dam- 
age was  admitted.  If,  as  the  defendant  contends,  the  special  damage 
be  the  gist  of  the  action,  he  ought  to  have  denied  that  special  damage 
by  his  plea,  just  as  in  the  case  of  slander  for  words  actionable  only 
by  reason  of  special  damage. 

Kelly.    It  is  not  necessary  ever  to  deny  in  pleading  what  is  alleged 

1  Hoare  v,  Silverlock,  9  C.  B.  20;  Lucan  v.  Smith,  1  H.  &  N.  4Si{* 

\  accord.    Conf .  Smith  v.  Thomas,  2  B.  N.  C.  872.1^  Ed. 
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simply  by  way  of  damage ;  it  is  for  the  plaintiff  to  give  evidence  of 
that,  whatever  the  form  of  the  plea  may  be. 

LoBD  Abtngbr,  C.  B^  said :  It  jappears  to  me  that  the  defendant 
ought  to  have  denied  the  special  damage,  if,  as  is  admitted,  that  special 
damage  goes  to  the  foundation  of  the  plaintiff  ^a  right  of  action ;  by 
merely  traversing  the  title  of  the  plaintiff  the  defendant  admitted 
some  damage  to  have  been  sustained  by  her,  supposing  she  has 
^tle>  Ver^ct  for  the  plaintiffs 


LEWIS  V.  ALCOCK. 
In  thb  Ezchbqubb,  Hilabt  Term,  1838* 

[Reported  in  8  JIfeeecn  f-  WeUby,  188.] 

Casb  against  the  sheriff  of  Surrey  for  a  false  return  to  a  fieri 
facias.  The  declaration  stated  a  judgment  recovered  by  the  plain- 
tiff in  the  Court  of  fang's  Bench  against  one  Henry  Gompertz  for 
£200,  and  a  writ  of  testatum  fieri  faciaSy  issued  thereon,  directed  to 
the  sheriff  of  the  county  of  Surrey,  indorsed  with  a  direction  to  levy 
£122,  besides  sheriff's  poundage,  Ac.  It  then  alleged  that  the  writ 
so  indorsed,  afterwards  and  before  the  execution  thereof,  to  wit,  on, 
Ac.j  was  delivered  to  the  defendant,  who  then  and  from  thence  until 
and  after  the  committing  of  the  grievance  thereinafter  mentioned,  was 
sheriff  of  the  said  county  of  Surrey,  to  be  executed  in  due  form  of 
law ;  and  although  there  were  then  and  afterwards,  and  before  the 
return  of  the  said  writ,  divers  goods  and  chattels  of  the  said  Henry 
Gompertz  within  the  bailiwick  of  the  defendant  as  such  sheriff  as  afore- 
said, whereof  the  defendant  could  and  might  and  ought  to  have  levied 
the  moneys  so  indorsed  on  the  said  writ  and  directed  to  be  levied  as 
aforesaid,  whereof  the  defendant,  so  being  such  sheriff  as  aforesaid, 
always  had  notice ;  and  although  a  reasonable  time  for  the  defend- 
ant, as  such  sheriff,  to  have  made  the  levy,  and  before  he  had  made 
the  return  to  the  said  writ,  and  committed  the  grievances  thereinafter 
mentioned,  had  elapsed,  yet  the  defendant,  so  being  such  sheriff  as 
aforesaid,  &c.,  not  regarding  his  duty,  &c.,  did  not  nor  would,  within 
such  reasonable  time,  levy  the  said  moneys  so  directed  to  be  levied 
as  aforesaid,  or  any  part  thereof,  but  therein  wholly  failed  and  made 
default ;  nor  hath  he  paid  the  said  sum  of  £122,  or  any  part  thereof, 
to  the  pl.iintiff;  and  afterwards,  to  wit,  on  &c.,  the  defendant  falsely 
and  deceitfully  returned  upon  the  said  writ  that  the  said  H.  Gom* 


J 
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pertz  had  not  any  goods  or  chattels  in  his,  the  defendant's,  bailiwick, 
whereof  he  coald  cause  to  be  levied  the  damages  aforesaid,  or  any  part- 
thereof,  &c.    Plea,  not  guilty. 

At  the  trial  before  Littledale,  J.,  at  the  last  Surrey  assizes,  the  only 
que6ti/>n  between  the  parties  was,  whether  a  bill  of  sale  given  by  Oom- 
pertz,  the  debtor  against  whom  the  execution  issued,  to  one  Long- 
more,  upon  notice  of  which  the  sheriff  had  forborne  from  levying  under 
the  fieri  faciasy  was  bona  fide  or  colorably  given.  It  was  however 
contended  for  the  plaintiff,  on  the  authority  of  Wright  v.  Lainson,^ 
that  the  defendant  could  not  raise  this  question  under  the  plea  of  not 
guilty.  The  learned  judge  reserved  the  point;  and  a  verdict  having 
been  found  for  the  plaintifi^ 

ChanneUy  in  Michaelmas  term,  obtained  a  rule,  pursuant  to  the 
leave  reserved,  to  show  cause  why  a  verdict  should  not  be  entered  for 
the  plaintiff  for  £122,  or  why  there  should  not  be  a  new  trial. 

ThesigeTy  Dowlingy  and  C.  Turner  now  showed  cause.  This  case 
is  distinguishable  from  Wright  t;.  Lainson.  There  the  declaration 
alleged  that  the  defendant  had  levied,  and  the  breach  consisted  only 
in  his  not  having  the  money  in  his  hands,  and  in  his  making  the 
return  of  ntiXla  bona;  and  the  question,  whether  the  goods  seized 
were  those  of  the  debtor  or  of  his  assignees,  clearly  was  not  involved 
in  the  issue  of  not  guilty.  But  that  case  proceeds  on  the  express 
ground  that  every  thing  involved  in  the  breach  of  duty  charged  is 
included  in  the  issue.  Now,  if  the  defendant  here  showed  that  the 
goods  were  not  Gompertz's,  he  committed  no  breach  of  duty  in  not 
levying  on  them.  [Pabke,  B.  Wright  r.  Lainson  is  exactly  on  all- 
fours  with  this  case.  The  breach  there  was,  that  the  sheriff  had  not 
the  money  ready  to  pay  over,  and  made  the  return  of  nuUa  bona. 
Here  the  inducement  which  points  to  the  duty  of  the  sheriff  is,  that 
the  writ  was  delivered  to  him,  and  that  there  were  goods  of  the 
debtor  within  his  bailiwick ;  then  it  becomes  his  duty  to  seize  them. 
Then  the  breach  is,  that  he  did  not  use  due  diligence  to  make  the 
levy,  and  that  he  returned  nvUa  bona.  If  it  were  proved  that  he  did 
not  return  nuUa  bona^  the  latter  proposition  would  be  disproved ;  if 
that  he  did  use  due  diligence,  the  former  would  be  disproved.  These 
are  the  only  two  propositions  in  issue,  according  to  Wright  v.  Lainson. 
Aldebson,  B.  The  falsehood  of  the  return  is  the  conclusion  of 
law,  if  the  facts  stated  in  the  inducement  are  true :  not  guilty  puts 
that  fact  in  issue  which  is  wrongful,  if  the  facts  stated  in  the  induce- 
ment be  true.]  Suppose  there  were  no  such  statement  as  that  ^  al- 
though there  were  divers  goods  and  chattels  of  the  said  H.  O.,  Ao^ 
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whereof  the  defendant  ought  to  have  levied,"  Ac,  bnt  that  after  the 
statement  of  the  writ  the  declaration  had  proceeded,  ^'  yet  the  de- 
fendant did  not  levy,  &&,  although  there  were,  diverse  goods,"  Ac^ 
then  the  latter  clause  would  have  formed  part  of  the  neglect  of  duty 
complained  of;  and  the  mere  transposition  of  the  words  can  make 
no  difference.  *[Paskx,  B.  It  would  then,  in  truth,  be  inducement 
put  in  the  wrong  place.  Aldbbson,  B.  I  do  not  see  why  yon 
may  not  tlreat  the  allegation  as  to  the  writ  in  the  same  way,  —  *'  al- 
though a  certain  writ,"  &c.] 

I^laUj  CharmeU^  and  JPetersdorff^  in  support  of  the  rule,  were 
stopped  by  the  court. 

Pabkb,  B.  There  can  be  no  doubt  that  this  case  falls  within 
the  authority  of  Wright  v.  Lainson.  The  defendant  ought,  how- 
ever, to  have  leave  to  amend  his  plea. 

Aldbbson,  B.  The  object  of  the  rule  is,  that  the  parties,  when 
they  come  to  trial,  shall  know,  as  precisejy  as  is  possible,  what  the 
issue  is.  I  am  disposed  to  give  the  rule  as  large  a  construction  as 
possible. 

The  other  judges  concurring,  the  rule  was  made  absolute  for  a  new 
trial,  on  payment  by  the  defendant  of  the  costs  of  the  former  trial  and 
of  this  application,  the  defendant  having  leave  to  amend. 

MviU  accardinffly} 


WATKINS  V.  LEE. 
In  thb  Ezchbqueb,  Tbinitt  Tbbm,  1839. 

[Rqxnied  in  6  Meeaon  ^  WeUby,  270.] 

Casb  for  a  malicious  arrest.    Plea,  not  guilty. 

The  declaration  averred  that  the  defendant  did  not  prosecute  his 
suit,  but  voluntarily  suffered  the  same  to  be  discontinued  for  want  of 
prosecution  thereof  and  thereupon  it  was  considered  by  the  court  that 
the  defendant  should  take  nothing  by  his  writ. 

To  prove  this  allegation,  the  plaintifi^  at  the  trial,  proved  a  rule  to 
discontinue,  and  that  the  defendant  had  paid  the  costs  of  the  discon- 
tinuance. Jervis  objected  that  this  did  not  prove  the  judgment  of 
discontinuance,  upon  which  Parke,  B.,  allowed  the  plaintiff  to  amend, 
and  saved  the  point  whether  a  rule  to  discontinue  on  payment  of  costs 

>  Wright  V.  Lainson,  2  M.  &  W.  789,  accord.    See  Harden  v.  Standiah,  6  C.  B 
504.  — Ed. 
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was  a  sufficient  termination  of  this  suit  to  enable  the  plaintiff  to  sue  for 
a  malicious  arrest. 

Jervis  now  moved  for  a  nonsuit  on  the  point  reserved.  No  action 
for  a  malicious  arrest  can  be  maintained  until  the  prior  suit  is  finally 
terminated.  For  this  purpose  a  rule  to  discontinue  is  not  enough, 
even  though  acted  upon  by  payment  of  costs.  In  Bristow  v.  Hey- 
wood,*  it  was  decided  to  be  sufficient,  but  the  case  went  off  upon 
another  point,  and  no  opportunity  was  afforded  of  reviewing  that  de- 
cision. In  Brandt  v.  Peacock,'  the  point  arose  immediately,  but  there 
was  there  a  judgment  of  discontinuance,  and  if  the  rule  had  there  been 
deemed  to  be  sufficient,  much  discussion  would  have  been  saved.  In 
Fanshaw  v.  Heard,*  it  was  decided  that  the  first  action  must  be  legally 
determined,  and  in  Drummond  v,  Pigou,^  Gaselee,  J.,  said,  that  a  rule 
ibr  a  discontinuance  is  not  evidence  to  show  that  the  action  has  been 
discontinued;  there  must  be  a  judgment  of  discontinuance.  If  this 
would  do,  a  rule  for  judgment  as  in  case  of  a  nonsuit  would  have  the 
like  effect.  [Lobd  Abixger,  C.  B.  How  does  the  question  arise  upon 
this  record  ?]  In.  Drummond  v.  Pigou  that  point  was  raised,  but  not 
decided.  In  truth,  it  is  a  doubtful  question  upon  the  construction  of 
the  late  rules.  The  plea  of  not  guilty  operates  as  a  denial  of  the 
wrongful  act,  but  not  of  the  facts  stated  in  the  inducement.  R.  Q.,  H.  4, 
W.  4.  The  termination  of  the  suit  is  not  inducement,  but  material  to 
the  maintenance  of  the  action.  The  want  of  it  would  be  cured  by  ver- 
dict, because  it  would  be  presumed  to  have  been  proved  at  the  trial.* 

Lobd  Abinger,  C.  B.  As  the  action  cannot  be  maintained  until 
the  former  suit  is  terminated,  the  discontinuance  is  a  material  allega- 
tion, which  the  defendant  should  have  denied ;  not  having  done  so,  he 
admits  the  discontinuance.  The  plea  of  not  guilty  puts  in  issue  merely 
the  malicious  arrest  without  probable  cause. 

Aldebson,  B.  The  meaning  of  the  rule  is,  that  the  wrongful  act 
only  is  put  in  issue.  Hide  refused.* 

m 

1  4  Camp.  214;  1  Stark.  N.  P.  48.       *  1  B.  &  Cr.  649;  8  D.  &  R  2. 
s  1  M.  &  P.  191.  «  2  Blng.  N.  C.  114;  4  M.  &  Scott,  287 

«  1  Wms.  Sannd.  228. 

«  Drummond  v.  Pigou,  2  B.  N.  C.  114;  Atkinson  v.  Raleigh,  8  Q.  B.  79;  Had^ 
drick  V.  Heslop,  12  Q.  B.  267.  accord.  —  Ed. 
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TAVERNOUR  v.  LITTLE. 
Ijt  the  Common  Pleas,  Juitb  11, 1839. 

[Beported  in  8  Jurist,  702.^] 

Case.    The  declaration  stated  that  the  plaintiff  on,  fto.,  was  possessed    ^ 
of  a  horse  of  the  value  of  £30,  on  which  a  servant  of  the  plaintiff  was    \Jjg^cu 
riding  along  a  certain  common  high  wayJ  and  that  the  defendant  was  pos-     . 
sessed  of  a  certain  cart,  and  of  a  certainhorse  drawing  the  same,  which  JU  ^i-^*"*-^^' 

said  cart  was  then  and  there  under  the  care,  government,  and  direction    -^^^^^^    ^  

of  the  defendant,  who  was  then  and  there  driving  the  same  along  the  said   /  

common  highwayJyet  the  defendant  so  carelessly  and  negligently  drove  />A^^--^ 
the  said  cait,  that,  through  the  misconduct  and  negligence  of  the  de- 
fendant, the  cart  ran  and  struck  against  the  horse  of  the  plaintiff  and 
injured  it,  <fec.    Plea,  not  guilty. 

At  the  trial  before  Bosanquet,  J.,  injury  to  the  plaintiff's  horse 
having  been  proved,  evidence  was  offered  on  the  part  of  the  defendant 
to  show  that  he  was  not  the  person  driving  the  cart  at  the  time  of  the 
accident,  but. that  he  had  lent  his  cart  to  a  person  of  the  name  of 
Jenkins ;  but  the  defendant's  name  was  on  the  cart,  and  it  was  not 
disputed  that  he  was  the  owner.  The  learned  judge  was  of  opinion 
that  the  defendant  could  not,  under  the  plea  of  not  guilty,  give  evi- 
dence that  the  defendant  was  not  the  person  driving ;  and  the  plain- 
tiff obtained  a  verdict. 

Jiolnnson  having  obtained  a  rule  nisi  for  a  nonsuit,  or  for  a  new  tnU« 
on  the  authority  of  Bennion  i;.  Davison,' 

Wilde,  Serjt.,  and  Andrews,  Serjt.,  showed  cause.  Bennion  v*  Davison 
was  an  action  of  assumpsit,  to  which  fonn  of  action  a  particular  rule 
applies.  Here  the  declaration  complains  of  a  particular  act  as  unlaw- 
ful ;  and  when  the  act  might  have  been  done  innocently,  the  plea  of  not 
guilty  only  puts  in  issue  whether  it  was  done  in  a  wrongful  manner. 
The  rule  in  case  is  express,  that  ^  the  plea  of  not  guilty  shall  operate  as 
a  denial  of  the  breach  of  duty  or  wrongful  act  complained  of,  and  not 
of  the  facts  stated  in  the  inducement ;  and  no  other  defence  than  such 
denial  shaU  be  admissible  under  that  plea."  All  the  instances  given  in 
the  rules  carry  out  this  principle.  So  in  Stancliffe  v.  Hardwick,*  the 
defendant  in  trover  was  not  allowed,  under  the  plea  of  not  guilty,  to 
Bhow  the  legality  of  the  conversion ;  so  in  an  action  for  an  escape,  it  is 
submitted  that  the  having  the  party  in  custody  could  not  be  du'puted 
under  not  guilty;  so  the  possession  of  the  carriage  cannot  be  disputed 

1  ».  o.  6  B.  N.  C.  678.  »  8  M.  &  W.  179.  »  2  C,  M.  &  E.  19 
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in  this  case.  If  a  construotive  liability  is  to  be  made  out,  which  was,  in 
flict,  the  case  in  this  very  action,  the.  use  of  the  rule  is  to  prevent  the 
necessity  of  calling  witnesses  to  prove  the  ownership.  See  Francnni  v. 
Lord  Falmouth.  In  Wheatley  v,  Patrick,^  it  was  held  that  a  defend- 
ant was  liable  to  such  an  action  as  the  present,  though  he  was  not  the 
person  driving  at  the  time  of  the  injury.  So  in  Woolf  v.  Beard  *  and  Bush 
V,  Steinman.*  Dawson  v.  Moore  ^  cannot  be  considered  as  a  decisive 
authority  the  other  way.  So  in  Thomas  v.  Morgan,  the  scienter,  which 
was  held  to  be  put  in  issue,  was  that  which  gave  an  injurious  character 
to  the  defendant's  conduct.  In  this  case  two  issues  are  raised :  first,  de- 
fendant's driving;  secondly,  the  injury  complained  of:  the  traverse  of 
one  is  an  admission  of  the  other. 

Mobinaon,  contra*    It  is  not  disputed  that  on  the  occasion  in  ques- 
tion the  defendant  had  lent  his  cart.    The  question  put  to  the  jury  was, 
whether  the  mischief  was  occasioned  by  the  negligence  of  the  plaintiff 
or  of  the  defendant.     [Bosanquet,  J.    I  certainly  told  the  jury  that, 
if  the  defendant  lent  his  cart  with  his  name  upon  it  to  another,  he  was 
under  the  circumstances  liable.     Stables  v.  Eley.']     In  Stables  v.  Eley, 
the  only  question  was,  whether  the  defendant  continued  liable  as  a  part- 
ner ;  the  declaration  was  there  firamed  on  a  different  principle  from  the 
present.     There  is  no  reason  or  principle  of  law  why  the  name  being  oi 
the  cart  should  make  any  difference.    The  cases  on  that  subject  are  Sam 
mel  V.  Wright  •  and  Dean  v.  Branth waite,'  but  they  turned  on  the  circum 
stance  of  a  loan  on  hire.    The  real  point  of  the  case  turns  on  the  decisioL 
in  Bennion  v.  Davison.     Here  the  wrongful  act  is  the  negligent  driving; 
it  is  neither  the  negligence  alone  nor  the  driving  alone,  but  compounded 
of  both,  just  as  in  Cotton  t;.  Brown,  where  the  plea  of  not  guilty  wat 
held  to  let  in  the  denial  of  want  of  probable  cause.     Suppose  there  had 
been  no  inducement,  and,  in  fact,  the  inducement  is  unnecessary,  and 
might  have  been  omitted  altogether,  could  not  the  defendant  havf 
shown  that  that  stranger  had  done  the  act?    Or  suppose  the  plaintifl 
had  gone  on  further  to  allege  in  the  inducement  that  the  defendanl 
was  driving  negligently.    The  plea  of  not  guilty  denies  every  thing 
except  matter  which  cannot  be  treated  as  part  of  the  wrongful  act 
Wheatley  v.  Patrick  and  Bush  v,  Steinman  are  in  the  defendant's  favor 
as  there  the  question  turned  on  the  liability  of  the  defendants  only 
The  very  instance  given  in  the  rules  with  respect  to  nuisance  supports 
the  defendant's  view  of  the  case.    That  rule  lays  down  that  not  guilty 
shall  operate  as  a  denial  that  the  defendant  carried  on  the  alleged  trade 

12M.&W.  650.  S8C.  &P.  878.  siB.&P.40i. 

4  7  C.  &  P.  26.  »  1  C.  &  P.  714. 

•  5  Esp.  268.  Y  6  Esp.  86. 
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in  such  a  way  as  to  be  a  nuisanoe.    The  matters  of  inducement  relate 
to  the  plaintiff's  right  of  action.  Our,  adv.  vtUt, 

The  judgment  of  the  court  was  on  a  subsequent  day  delivered  by 
TiNDAL,  C.  J.  This  was  a  question  on  the  New  Rules.  The  declara- 
tion contained  averments  of  the  possession  of  the  horse  by  the  plain- 
tiff and  of  the  cart  by  the  defendant ;  and  after  the  usual  recital  comes 
the  allegation  of  careless  driving  by  the  defendant.  The  question  is, 
whether  under  the  plea  of  not  guilty  the  defendant  might  prove  that 
be  had  lent  the  cart  to  a  third  person ;  and  we  are  of  opinion  that,  as 
well  by  a  proper  construction  of  the  New  Rules  as  by  the  analogy  of  de- 
cided cases,  the  evidence  was  inadmissible.  The  rule,  Hil.  4  WilL  IV., 
is,  that  ^^  in  actions  on  the  case  the  plea  of  not  guilty  shall  operate  as  a\ 
denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment.'' Here,  in  the  fii*st  part  of  the  declaration,  are  contained  the 
allegations  of  the  plaintiff's  possession  and  the  defendant's  possession. 
These  statements  form  together  the  inducement  in  the  declaration,  and 
by  the  express  words  of  the  rule  the  plea  shall  not  operate  as  a  denial 
of  either.  The  rule  then  goes  on :  ''  And  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea."  The  denial,  then,  of  the 
fact  of  driving  is  no  less  excluded  by  the  negative  words  of  the  latter 
part  of  the  rule,  than  b}  the  affirmative  words  of  the  former  part.  It 
has  been  argued  that  these  words  in  the  rule  must  be  confined  to  those 
words  in  the  declaration  which  relate  to  the  plaintiff;  but  the  example 
of  the  carrier  given  in  the  rule  itself  is  against  that  construction. 
Bennion  v.  Davison  may  be  put  out  of  the  case.  That  was  an  action 
of  assumpsit ;  and  it  is  sufficient  to  say  that  then  the  ownerahip  was 
immaterial ;  but  Wright  v.  Lainson  ^  and  Lewis  v.  Alcock  are  strongly 
in  favor  of  our  present  construction.  In  the  first  of  those  cases  it  was 
held  that  in  an  action  on  the  case  against  a  sheriff  for  a  false  return  of 
niUla  bona  to  a  writ  of  ^.  /a^  where  the  declaration  stated  that  the 
sheriff  had  levied,  the  plea  of  not  guilty  puts  in  issue  only  the  fact  of 
the  sheriff^s  not  having  the  money  in  his  hands  and  making  the  alleged 
return ;  and  in  the  latter  case  it  was  decided  that  the  sheriff  could  not, 
under  that  plea,  show  that  there  were  no  goods  of  the  debtor's  which 
he  could  have  levied.  It  is  further  contended  that  the  inducement  of 
the  defendant's  driving  is  wholly  unnecessary,  and  that  it  would  have 
been  sufficient  for  the  plaintiff  to  have  alleged  that  the  defendant 
wrongfully,  Ac,  drove  the  cart  against  the  plaintiff's  horse.  To  this  it 
IB  a  sufficient  answer  to  say  that  the  plaintiff  has  pursued  the  usual 

i  2M.&W.  789. 
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course  of  pleading,  and  that  the  rule  must  be  taken  to  refer  to  matters 
which  are  usually  stated  by  way  of  inducement.  A  similar  argument 
was  used  in  the  case  of  Lewis  v.  Alcock,  and  was  in  that  case  met  by 
the  remarks  of  Parke,  B.,  and  Alderson,  B.  Hide  discharged} 


NORTON  V.  SCHOLEFIELD. 
In  tux  Exchequer,  Apbil  19,  1842. 

[Bqwrted  in  9  Meeion  f-  WeUhy,  666.] 

Cass  for  an  injury  to  the  plaintiff's  reversionary  interest.  The  de- 
claration alleged  that,  before  and  at  the  time  of  committing  the 
grievance,  <fec.,  the  premises  were  in  the  possession  of  one  A.,  as  ten- 
ant thereof  to  the  plaintiff  the  reversion  thereof  expectant  on  the 
determination  of  the  said  tenancy  belonging  to  the  plaintiff!  It  then 
stated  the  right  of  the  plaintiff  and  his  tenants  to  a  certain  we]l  and 
pump;  that  the  defendant  was  possessed  of  premises  adjoining  the 
premises  of  the  plaintiff  and  that  he,  intending  to  injure  the  plaintiff*, 
ifec,  erected  a  cesspool  so  near  the  well  and  pump  that  the  water  was 
contaminated  and  rendered  useless  by  the  oozing  out  of  the  soil  and 
filth  from  the  cesspool.  The  defendant  had  applied  to  Lord  Den  man, 
C.  J.,  at  chambers,  for  leave  to  plead  the  following  pleas :  ff rst,  not 
guilty ;  secondly,  a  traverse  of  the  right  of  the  plaintiff"  and  his  tenants 
to  the  use  of  the  well  and  pump ;  thirdly,  a  traverse  of  the  plaintiff's 
reversionary  interest  in  the  premises;  and, lastly,  a  special  plea,  deny- 
ing that  the  water  in  the  well  had  been  contaminated  by  the  erection 
of  the  cesspool.  Lord  Denman,  C.  J.,  refused  to  allow  the  last  plea, 
on  the  ground  that  the  subject-matter  of  that  defence  might  be  given 
in  evidence  under  the  plea  of  not  guilty. 

Waddington  now  applied  to  the  court  for  leave  to  plead  the  above 
four  pleas,  and  submitted  that  the  plea  of  not  guilty  put  in  issue  only 
the  fkct  of  the  erection  of  the  cesspool. 

Parke,  B.  I  think  the  Lord  Chief  Justice  was  right  in  disallowing 
the  last  plea ;  not  guilty  puts  in  issue  both  the  act  complained  of  and 

1  Emery  v.  Clark,  2  M.  ft  Rob.  260 ;  Hart  r.  Crowley.  12  A.  &  E.  878 ;  Dunford  v 
Trattlea,  12  M.  &  W.  629^^  Woolf  v.  Beard  8  C.  &  T^ZlW;  Wheatley  v,  Patrit*,  2  M. 
&  W.  ^&Olr accord;  Dawson  v.  Moore,  7  C.  &  P.  "2^;  contra, /Cout  Mitchell  o.  Crasa- 
weller,  18  C.  B.  287^  Bennion  v,  DaviiOD,  8  M.  &  W.  179^  Grew  v.  Hill,  3  Ex.  801*^ 
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its  consequences.  In  actions  for  negligence,  a  defendant  is  never 
allowed  to  plead  that  the  injury  was  caused  by  the  plaintiff's  own 
negligence. 

Aldsrson,  B.  By  the  general  issue  the  defendant  says,  ^  I  am  not 
guilty  of  erecting  a  building  which  is  a  nuisance.'' 

RoLFE,  B.,  concurred.  Motion  re/used,^ 

^  Wilbj  V.  Elston,  8  C.  B.  /42;  Eastwood  v.  iuun,  8  H.  &  N.  738 ;  Williams  v. 
Mostyn,  4  M.  &  W.  146;  Wylis  v.  Birch,  4  Q.  B.  6M;  Bales  v.  Wingfield,  4  Q.  K- 
&80,  accord,  —  Ed.  . 
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SECTION    III. 

Special  TraveneM. 

HUISH  V.  PHILIPS. 
/  5 1^  In  ths  Common  Pueas,  Eastxb  Tjebm,  1600. 

/30  (f^^f  \EbBporUd  in  Crake's  Elizabeth,  764.] 

^  ^i'^/'  Audita  qtterela.    And  shows  that  he  was  obliged  in  a  statute-mer- 
/^  (2^d},  chant  of  £600  to  the  defendant,  to  the  use  of  one  John  Bush*;  and 

that  a  defeasance  was  made  thereupon,  that  if  he  paid  such  sums  at 
such  days  to  John  Bush,  that  the  statute  should  be  void  ;  and  shows 
that  at  every  of  the  days  and  pla~«B  he  was  paratus  to  pay  the  said 
sums,  et  obtulit  them,  and  the  said  John  Bush  was  not  there  to  receive 
them.  The  defendant  pleaded  that  at  such  a  day  John  Bush  was  at 
the  place  where,  <fec.,  and  demanded  the  sum,  and  neither  the  plam- 
tiff  nor  any  for  him  were  there  for  to  pay  it,  absque  hoc  that  the 
plaintifiT  ohtulit  the  said  sum  at  the  said  day,  &c.  And  thereapon 
the  plaintiff  demurred.^ 

It  was  held  that  the  traverse  was  not  good;  for  there  ueing  an 
express  affirmative  before,  quod  paratus  fuitj  et  obhUit^  &a,  and 
nan  ohtulit  being  an  express  negative,  there  shall  not  be  any  traverse ; 
for  when  a  matter  is  expressly  pleaded  in  the  affirmative,  which  is  ex- 
pressly pleaded  by  the  other  party  in  the  negative,  there  a  traverse  is 
needless,  because  there  is  a  sufficient  issue  joined,  as  36  Hen.  YI.  pL 
15,  is.    Wherefore  it  was  adjudged  for  the  plaintiffi' 


THORN  V.  SHERINQ. 
In  the  Ejng's  Bench,  Tbinity  Tebm,  1640. 

[Reported  in  Crohe'e  Charlee,  686.] 

Tbespass  de  clauso  fracto.    The  defendant  justifies  his  entry  by 
the  command  of  J.  S.    The  plaintiff  replies,  and  shows  that  J.  S.  was 

>  Only  90  much  of  the  caae  If  given  as  relates  to  the  special  trayerse.  —  Ed. 
s  T.  B.  86  Hep.  YI.  foL  16,  pi.  9 ;  Finley  v.  Woodruff,  8  Ark.  828 ;  Day  v  Easei 
Bank,  18  Y t  97,  ixecwd,  —  Ed. 
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seised  in  fee  and  let  to  him  at  will,  and  traverseth  the  command  ol 
J.  S.  The  defendant  maintains  that  J.  S.  commanded  him  to  enter, 
and  that  he  entered  by  his  command,  and  traverseth  the  lease  at  will : 
and  hereupon  it  being  demurred,  it  was  adjudged  for  the  plaintiff 
that  the  command  was  traversable,  and  that  the  defendant's  rejoinder 
to  make  a  traverse  upon  a  traverse,  as  this  case  is,  was  not  good. 
Wherefore  judgment  was  given  for  the  plain tifil  In  Easter  term, 
38  Eliz^  in  Parker's  Case,  adjudged  that  the  command  is  traversable  ^ 


BENNET  V.  FILKINS,  ijVV>^ 

In  thb  Ejxg's  Bekch,  Michaelmas  Tebm,  1666. 

[Reported  in  1  SaunderSf  20.] 

DsBT.  The  plaintiff  declares  upon  a  bond  for  £200  entered  into  by 
the  defendant  to  the  plaintiff  by  the  fiame  of  John  Bennet,  esquire, 
bailiff  of  the  liberty  of  the  de£^^i;d,,9haptjBr^f.the  collegiate  church  of 
St.  Peter,  Westminster,  dated  the  6th  of  February,  in  the  seventeenth  , 
year  of  the  now  king.  The  defendant  prays  oyer  of  the  condition^ 
whiqh  is,  that  if  ope  Eingwell  appealed  before  the  king  at  Westmin- 
ster, on  Saturday  next  after  the  octave  of  the  l^urifieation  of  the 
Blessed  Mary,  to  answer  to  Sir  William  Bolton,  knight,  and  James 
«>hQ)'%dshawe,  of  a  plea  of  trespass,  and  also  to  a  bill,  ifec,  for  £90,  then  the 
bond  shall  be  void,  &c.  To  which  the  defendant  pleads  the  statute  of  y 
23  H.  YI.  c.  10,  of  sheriff's  bonds ;  antl  fui^her  says,  that  the  plaintiff 
was  bailiff  of  the  liberty  aforesaid,  and  before  the  bond  was  taken,  viz., 
in  Hilary  term  in  the  sixteenth  and  seventeenth  years  of  the  now 
king,  Bolton  and  Bradshawe  sued  out  a  bill  of  Middlesex  against 
Eingwell,  returnable-  on  Friday  next  after  the  octave  of  the  Purificar 
tion ;  and  the  sheriff  thereupon  made  a  warrant  to  the  plaintiff,  then 
bailiff  of  the  liberty  according  to  the  bill  of  Middlesex,  by  force 
whereof  the  plaintiff  arrested  Eingwell,  and  had  and  detained  him  in 
his  custody  for  the  cause  aforesaid ;  and  Eingwell  being  in  his  custody, 
the  defendant,  together  with  one  Inch  and  Eingwell,  entered  into  the 
said  bond  and  condition  for  ease  and  favor  to  be  shown  to  Eingwell 
of  his  said  imprisonment,  and  for  having  his  deliverance  from  thence, 
which  bond  the  plaintiff  accepted  by  color  of  his  office,  and  against 
the  form  of  the  statute ;  and  so  the  defendant  says  that  the  bond 

1  Anon.,  8  Salk.  858 ;  Chichesly  v.  Ely,  Cio.  Car.  106 ;  Harrington  v,  Litchfield 
4  B.  N.  C.  77 ;  Gerrish  v.  Train,  8  Pick  124?(  Prower  v.  Woodward,  21  Wend.  206y 
oooorrf.  — Ed. 
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taken  in  form  aforesaid,  by  force  of  the  statate,  was  void  and  of  no 
effect ;  and  prays  judgment  if  he  ought  to  be  charged  by  this  bond. 
The  plaintiff  replies,  that  Bolton  and  Bradshawe  in  the  same  Hilary 
term  sued  out  a  bill  of  Middlesex  against  Eingwell,  returnable  on 
Saturday  next  after  the  octave  of  the  Purification,  according  to  the 
condition  of  the  bond,  upon  which  the  sheriff  made  his  warrant  ac- 
cordingly to  the  plaintiff  (being  bailiff),  by  virtue  whereof  the  plaintiff 
took  Kingwell ;  and  the  plaintiff  further  says  that  Eingwell,  at  the 
time  of  making  the  bond,  was  in  prison  under  the  custody  of  the 
plaintiff,  then  bailiff  of  the  liberty  by  virtue  of  that  warrant,  and  not 
by  virtue  of  the  warrant  specified  in  the  plea  of  the  defendant.  And 
this,  &C.  Wherefore,  <fec.  The  defendant  rejoins  as  before,  that 
Eingwell,  at  the  time  of  making  the  said  bond,  was  in  prison  under 
the  custody  of  the  plaintiff,  by  virtue  of  the  said  warrant  specified  in 
the  plea  of  the  defendant ;  without  this,  that  £[ingwell  w^as  in  prison 
under  the  custody  of  the  plaintiff  by  virtue  of  the  warrant  in  the 
replication  of  the  plaintiff  above  mentioned,  as  the  plaintiff  has 
alleged.  And  this,  &o.  Wherefore,  &c.  To  which  rejoinder  the 
plaintiff  demurs  in  law  specially,  because  the  defendant  has  taken  a 
traverse  upon  a  traverse. 

And  it  was  argued  by  Wilde^  Serjt.,  on  the  part  of  the  plaintifiy 
that  the  defender's  rejoinder  was  bad,  because  the  defendant  has  taken 
a  traverse  after  a  traverse :  for  the  plaintiff  has  replied  that  Eingwell 
was  in  custody  by  virtue  of  the  warrant,  returnable  on  Saturday  next 
ailer  the  octave  of  the  Purification,  which  was  the  right  one  according 
to  the  condition  of  the  bond,  and  not  by  virtue  of  the  warrant  re- 
turnable on  Friday  next  after  the  octave  of  the  Purification,  as  the 
defendant  has  pleaded.  And  this  was  a  traverse  upon  which  the 
defendant  ought  to  take  issue,  and  not  to  traverse  over  as  he  hath 
done  here.  And  he  put  several  cases  where  there  shall  be  no  travei-se 
after  a  traverse  taken  before  by  the  other  side,  as  27  H.  YIII.,  fo.  3  a, 
and  Digby  and  Fitzherbert's  Case,  Hob.  103 ;  and  here,  he  said,  the 
plaintiff  in  his  replication  has  traversed  the  warrant  returnable  on 
Friday,  and  therefore  the  defendant  in  his  rejoinder  cannot  traverse 
the  wan*ant  returnable  on  the  Saturday ;  and  so  he  concluded  that  the 
rejoinder  is  bad. 

/Saunders,  for  the  defendant,  argued  that  the  r^oinder  was  good. 
And,  first,  he  denied  that  the  plaintiff  hath  made  any  traverse  in  his 
replication,  for  the  plaintiff  only  says  that  the  said  Eingwell  was  in 
prison  by  virtue  of  the  warrant  returnable  on  Saturday,  and  not  by 
virtue  of  the  warrant  returnable  on  Friday,  which  was  no  traverse, 
but  a  flat  negative,  and  the  plaintiff  has  relied  upon  the  precedent  afiir- 
raative  matter,  and  has  not  traversed  at  all.     For  the  proper  words  of 


. then  » 
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a  traveree  are  "  without  this/*  which  are  not  in  the  plaintiff ^s  replica- 
tion, and  therefore  he  has  not  taken  any  traverse.  But  the  ooart  did 
jiot  pay  much  regard  to  this.  Then  he  argued  that  the  traverse  in 
the  defendant's  rejoinder  was  good,  notwithstanding  the  plaintiff  has 
taken  a  traverse  in  his  replication.  And  he  agreed  to  the  rule  that  a 
traverse  ought  not  to  be  taken  after  a  traverse ;  but  he  took  the  differ- 
ence to  be,  where  the  first  traverse  is  good,  and  taken  to  a  material 
point,  and  goes  to  the  substance,  then  there  shall  be  no  other  trav- 
erse taken  after;  but  where  the  first  traverse  is  idle,  and  not  well 
taken,  nor  pertinent  to  the  matter,  but  is  of  that  which  was  sufii- 
ciently  confessed  and  avoided  before,  there  the  other  party  may  take 
another  traverse  after  such  immaterial  traverse  taken  before ;  and  for 
this  be  relied  upon  the  above-cited  case  of  Digby  and  Fitzherbert. 
Then  here  the  defendant  has  pleaded  that  EIngwell  was  in  prison  by 
virtue  of  the  warrant  returnable  on  Friday,  and  therefore  the  condi- 
tion of  the  bond,  not  being  pursuant  to  the  return  of  the  warrant, 
was  void ;  whereupon  the  plaintiff  in  his  replication  has  shown  that 
he  was,  according  to  the  condition,  in  prison  by  virtue  of  the  warrant 
returnable  on  Saturday,  which  was  according  to  the  condition  of  the 
bond ;  then  the  plaintiff  has  fully  confessed  and  avoided  the  defend- 
ant's plea ;  for  though  Kingwell  was  in  prison  by  virtue  of  the  war- 
rant alleged  by  the  defendant,  yet  if  he  was  also  in  prison  by  force  of 
the  warrant  alleged  by  the  plaintiff,  the  bond  was  good,  and  not  void : 
and  therefore  it  was  not  material  for  the  plaintiff  to  traverse  the  war- 
rant alleged  by  the  defendant,  which  the  plaintiff  has  sufficiently  con- 
fessed and  avoided  before.  And  he  further  said,  that  if  issue  should 
be  joined  upon  the  traverse  offered  by  the  plaintifl^  it  would  be  a 
jeofail  at  common  law.  For  suppose  it  should  be  found  that  King- 
well  was  in  prison  by  virtue  of  the  warrant  returnable  on  Friday,  yet 
at  common  law  the  court  could  not  proceed  to  judgment  for  the  de- 
fendant, because  it  does  not  appear  but  that  he  might  also  have  been 
in  prison  by  virtue  of  the  warrant  returnable  on  Saturday,  because  it 
is  so  pleaded  and  not  denied  by  the  other  party,  and  therefore  the 
bond  good.  And  although,  perhaps,  it  would  be  aided  at  this  day  by 
the  statutes  of  jeofails,  yet  the  defendant  is  not  constrained  to  take 
such  issue  any  more  than  he  was  at  the  common  law.  And  he 
argued  further,  that  the  issue  shall  be  taken  upon  the  most  material 
point,  and  for  this  he  cited  Heiyar's  Case,  6  Rep.  24  b.  And  the  most 
material  point  here  was  the  warrant  returnable  on  the  Saturday,  which 
was  the  rightful  warrant ;  for  upon  issue  joined  upon  this,  a  verdict 
found  one  way  or  the  other  determines  the  matter.  For  if  it  be  found 
that  the  said  Kingwell  was  in  prison  by  force  thereof,  the  bond  is  good ; 
and  if  it  be  found  that  Kingwell  was  not  in  prison  by  force  thereof  the 
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bond  is  void.  And  also  he  put  the  cases  of  41  Edw,  III. ;  Dy.  171 ;  Cro. 
Car.  384.  Trespass  for  breaking  the  plaintiff's  close;  the  defendant 
says  that  it  is  his  freehold ;  if  the  plaintiff  entitles  himself  to  a  terra  for 
years,  he  shall  not  traverse  the  freehold  of  the  defendant,  because  he 
has  sufficiently  avoided  it ;  and  the  plea  and  replication  may  well  stand 
together.    And  so  he  concluded  that  the  rejoinder  was  good. 

And  for  these  reasons  Twysden  and  Wyndham,  justices,  were  of  the 
same  opinion,  Moreton,  justice,  being  absent  But  Kelynge,  chief 
justice,  was  of  opinion  that  the  rejoinder  was  bad,  because  he  took  it 
to  be  but  one  warrant,  but  that  the  parties  differed  in  the  retuim  of  it. 
And  then  tl^e  plaintiff  alleging  it  to  be  returnable  at  another  day  than 
the  defendant  has  pleaded,  he  did  well  to  traverse  the  return  which 
the  defendant  has  alleged  before,  upon  which  traverse  the  defendant 
ought  to  have  taken  issue,  and  not  to  traverse  over.  And  afterwards 
in  the  same  term,  the  matter  was  argued  again  by  Pemberton  for  the 
plaintiff  and  Jones  for  the  defendant,  to  the  same  intent  as  before. 
And  Twysden,  Wyndham,  and  Moreton,  justices,  delivered  their  opin- 
ions seriatim  for  the  defendant,  that  the  rejoinder  was  good,  Kelynge, 
chief  justice,  being  absent;  but,  at  the  instance  of  the  plaintiff's 
counsel,  the  court  gave  him  liberty  to  discontinue  his  action  upon  pay- 
ment of  costs,  although  it  was  after  they  had  delivered  their  judgment 
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PORTESCUE  V.  HOLT. 
In  the  Ema's  Bench,  Trinity  Tebm,  1672. 

[Reported  in  1   Veniris,  218.] 

A  scire  facias  was  brought  upon  a  judgment  of  £1,000,  as  adminis- 
trator of  J.  S. 

The  defendant  pleaded  that  before  the  administration  committed  to 
the  plaintiff,  viz.,  such  a  day,  &c.,  administration  was  granted  to  J.  N., 
who  is  still  alive  at  D.,  and  demandeth  judgment  of  the  writ. 

The  plaintiff  replies,  J.  N.  died,  <fcc.,  and  de  hoc  ponit  se  super  pO' 
triarru    And  to  that  the  defendant  demurs. 

For  that  he  ought  to  have  traversed  absque  hoc,  that  he  was  alive ; 
for  though  the  matter  contradicts,  yet  an  apt  issue  is  not  formed  with- 
out an  affirmative  and  a  negative;  and  so  said  the  court^ 

I  Y.  B.  10  H.  VI.,  fol.  7,  pi.  21 ;  Ewer  v.  Moile,  Yelv.  140 ;  Courtney  v.  Pbelps,  I 
Sid.  801 ;  Ayer  v.  Joyner,  Ow.  141 ;  Kenchin  v.  Knight,  1  WiU.  253;  Muntz  v.  Fos- 
ter, 6  M.  &  G.  746,  per  Coltman,  J.;  Spear  v.  Bicknell,  5  Mass.  125;  Eames  v 
Savage,  14  Mass.  425,  aeeoixi,  —  Ed. 
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^ 


ANONYMOUS. 
In  thb  Enrols  Bench,  Easter  Tebm,  1697. 

[Reported  in  8  S<Ukeld,  868.] 


Where  a  matter  ie  confessed  and  avoided,  it  need  not  be  traversed' 
In  replevin  the  defendant  avowed,  for  that  W.  R.  was  seised  and  made 
a  lease  to  hira,  the  defendant,  for  one  year,  and  so  justified  the  taking, 
&c^  damage-feasant.  The  plaintiff  replied,  that  trae  it  is  that  Y^.  R. 
was  seised,  &c^  but  before  he  made  a  lease  to  the  defendant  he  made 
another  to  the  plaintiff,  which  is  still  in  being,  and  not  determined. 
This  is  sufficient  without  a  traverse,  because  the  title  of  the  defendant 
is  confessed  and  avoided;  but  if  the  plaintiff  had  traversed  the  lease  of 
the  defendant,  it  would  have  been  good  upon  a  general  demurrer, 
being  only  in  the  nature  of  a  double  plea;  but  upon  a  special  demurrei 
it  had  been  naught.^ 


HORN  V.  LEWIN. 
In  the  King's  Bench,  Hilary  Term,  1700. 

[Reported  in  2  SaSteld,  688.] 

In  replevin  the  defendant  made  conusance  for  £100  de  redditu 
onerat,  in  aretro  pro  uno  anno.  The  plaintiff  as  to  £50  pleads  de 
injuria  sua  propria  absque  hoc  quod  suit  in  aretro^  and  as  to  the  other 
£50,  that  he  was  ready  on  the  land  till  sunset,  and  none  came  to  re- 
ceive it,  and  that  he  is  still  ready  to  pay  it,  and  brings  the  money  into 
court  Defendant  demurs  specially  to  the  first  plea,*  quia  attingit  ad 
generaiem  exitum.  And  as  to  the  other  £50,  he  takes  it  out  of  court, 
et  pro  dampnis  dicit  quod  non  ohtulity  Ac,  and  upon  this  the  plain- 
tiff demurred. 

The  case  being  several  times  spoken  to,  it  was  held,  that  de  injuria 
sua  propria  absque  hoCy  <fec.,  was  an  impertinent,  roundabout  way 
of  pleading  the  general  issue,  and  that  it  amounted  to  no  more  than 

1  Rice  V.  Harrison,  Tely.221;  Rex  v.  Kilderby,  1  Saund.  812  d;  Helyar's  Case, 
6  Rep.  24;  Mannings  v.  Townsend,  Cro.  El.  161;  Waltham  v.  Sparks,  1  Ray.  41; 
Bedel  t;.  Lull,  Cro.  Jac.  221 ;  Covert's  Case,  Cro.  £1.  754 ;  Johnson  v.  Norton,  2 
Roll.  R.  442;  Denny  ».  Massey,  2  Ventr.  212;  Johnson  v.  Norway,  Winch,  88;  Pear- 
son V,  Rogers,  9  A.  &  E.  808;  Oy stead  v.  Shei,  18  Mass.  620;  Breck  u.  Blanchard. 
20  N.  n.  823,  accord ;  Newman  v,  Moore,  Hob.  80,  contra.  —  Ed.  • 

^  Only  so  much  of  tlie  case  is  given  as  relates  to  this  plea.  —  Ed. 
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the  general  issne,  riena  in  arrere^  and  consequently  was  ill  upon  a 
special  demurrer.  Also,  this  traverse  put  the  defendant  to  an  un- 
necessary replication ;  therefore,  as  to  the  £60,  it  was  clear  for  the 
defendant.^ 


COURTNEY  V.  SATCHWELL. 
In  the  King's  Bench,  Eastbb  Tbbm,  1726. 

[Reported  in  1  Strange,  694.] 

In  trespass,  assault,  and  false  imprisonment,  the  defendant  justifies 
under  a  process  out  of  the  sheriff's  court  in  London,  qiUB  est  eadem^ 
&c.,  and  traverses  being  guilty  cUiter  vel  alio  modo  ;  to  this  the  plain- 
tiff demurs,  and  shows  for  cause  that  the  traverse  ii4  idle,  and  unneces- 
sary. And  upon  argument  the  court  were  of  opinion  that  this  was  ill 
on  a  special  demurrer,  qucB  est  eadem  being  a  Sufficient  traverse. 
Lutw.  1457.  And  so  it  was  held  in  the  case  of  Carvil  v,  Manby,  where 
on  a  general  demurrer  it  was  allowed  to  be  well  enough;  but  the 
court  said  if  it  had  been  a  special  demurrer,  it  would  have  been  other- 
wise.   Judicium  pro  querenteJ^ 


PALMER  V.  EKINS. 
In  the  King's  Bench,  Michaelmas  Term,  1728. 

[Reported  tn  2  Lord  Raymond,  1550.]' 

The  plaintiff^  Henry  Palmer,  as  assignee  of  John  Palmer,  brought 
an  action  of  covenant  against  Elizabeth  Ekins  for  non-payment  of  rent, 
wherein  he  declared  that  John  Palmer  was  seised  in  fee  of  the  mes- 
suage, &c.,  and  being  so  seised,  the  27th  of  March,  1716,  by  indenture 
made  between  him  on  the  one  part,  and  the  defendant  on  the  other 
part  (one  part  of  which  indenture,  sealed  by  the  defendant,  the  plaintiff 
produces  in  court),  demised  to  the  defendant  a  messuage  in  the  parish 
of  St.  Michael  Crooked  Lane,  London,  for  twelve  years  from  Lady-day, 
1716,  rendering  £18  per  annum  during  the  said  term  to  the  said  John 
Palmer,   his  heirs  and  assigns,  payable  at  four  quarterly  payments; 

1  Goagh  r.  Bryan,  2  M.  &  W.  770,  accord,  —  Ed. 

2  Hargrave  v.  Ward,  8  Latw.  468;  Ha  we  v.  Planner,  1  Saond.  18,  accord.  See 
Tyler  v.  Wall,  Cro.  Car.  228.  —  Ei>, 


J 


y« 


tf 


-t^ 


7 


/. 


BEGT.  III.]  PALMER  V.   EKINS.  137 

that  the  defendant  by  the  said  indenture  covenanted  to  pay  the  said 
rent  at  the  days  and  times  in  the  said  indenture  mentioned  to  the  said 
John  Palmer,  his  heirs  and  assigns ;  that  by  virtue  of  this  demise  the 
defendant  entered  and  continued  possessed  of  this  messuage,  <fec.,  till 
after  the  26th  of  March,  1725.  That  John  Palmer,  being  seised  of 
the  reversion  in  fee,  by  lease  and  release,  dated  the  22d  and  23d  of 
November,  1723,  conveyed  it  to  Henry  Palmer,  the  plaintiff  in  fee ; 
then  the  plaintiff  assigns  his  breach,  in  the  defendant's  not  paying 
three-quarters  rent  due,  and  ending  Lady-day,  1725.  The  defendant, 
protestando  that  John  Palmer  did  not  make  such  lease,  for  plea  says, 
that  John  Palmer  was  seised  in  fee  of  this  messuage  19th  of  November, 
1706,  and  being  so  seised  by  lease  and  release  dated  the  19th  and  20th 
of  November,  1706,  conveyed  this  messuage,  &c^  to  one  John  Bragg,  in 
fee ;  and  traverses,  absque  hoc,  that  John  Palmer  ad  aliguod  tempus 
post  prcBdichim  20th  of  November,  1706,  seisitua  fuU  de  messuagio 
prcedicto  in  dominico  sua  tU  defeodOy  modo  et  forma  as  the  plaintiff 
declares.  To  this  plea  the  plaintiff  demurred  generally,  and  the  de- 
fendant joined  in  demurrer. 

This  case  was  argued  at  several  times  by  Mr.  Seijt.  GKrdkr^  Mr. 
Seijt.  ^aineSy  and  Mr.  FazakerUy^  for  the  plaintiff,  and  by  Mr.  Serjt. 
Seljield,  Mr.  Uehery  and  Mr.  Filmery  for  the  defendant.  And  the  26th 
of  November,  1728, 1,  at  my  brothers'  desire,  delivered  the  opinion  of 
the  court,  that  the  plea  was  ill,  and  the  plaintiff  ought  to  have  judg- 
ment.   And  we  resolved, 

That  the  defendant  could  not  plead,  John  Palmer  nil  habuit  in  tene- 
mentis  at  the  time  of  the  lease  made,  to  an  action  brought  by  John 
Palmer,  supposing  he  had  not  conveyed  to  the  plaintiff:  because  it  ap- 
pearing upon  the  face  of  the  declaration  that  the  lease  was  made  to 
her  by  indenture  made  between  John  Palmer  and  her,  which  she  had 
executed ;  she  is  estopped  by  the  indenture.  And  for  that  pui^ose  the 
case  of  Kemp  v,  Goodhall,*  in  debt  for  rent  by  indenture,  if  the  defend- 
ant pleads  nil  habuit  in  tefiementis,  the  plaintiff  may  demur  and  need 
not  re))ly  the  estoppel,  because  it  appears  upon  the  declaration ;  but  if 
the  defendant  plead  nil  habuit  in  tenementiSy  and  the  plaintiff  replies 
hdbuity  &c.,  the  jury  may  find  the  truth,  notwithstanding  the  indenture.* 

That  this  plea  of  the  defendant  amounted  to  a  special  nil  habuit  in 
tenementisy  for  by  the  inducement  to  the  traverse  she  shows  that  John 
Palmer,  in  1706,  long  before  he  made  the  lease  to  the  defendant,  which 
was  in  1716,  conveyed  in  fee  to  Bragg.  If  so,  John  Palmer  had  noth- 
ing in  the  messuage,  &c.,  when  he  made  the  lease.  For  ai  estate  in 
fee-simple  is  always  intended  to  continue,  unless  it  be  shown  to  be  con- 

1  Pasch.  4  AnnsB,  B.  R.  6, 1  Ld.  Ra7m.  1164. 

'  A  portion  of  the  case  not  relating  to  pleading  is  omitted.  —  £d. 
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vejed  away  or  determined.  Therefore  this  plea  amounts  to  a  special 
nU  hdbuit  in  tenementis^  which  is  no  more  to  be  admitted  to  be 
pleaded  by  a  lessee  bj  indenture,  than  a  general  nil  habutt  in  tene^ 
mentis.  But  the  defendant,  by  a  proper  inducement,  might  have  made 
this  traverse  good;  as  if  he  had  pleaded  in  his  inducement  to  the 
traverse  that  J.  57  was  seised  of  the  messuage  in  fee,  and  being  so 
seised  conveyed  it  to  John  Palmer  for  his  life,  and  that  John  Palmer 
being  so  seised,  made  the  lease  to  the  defendant,  and  afterwards  con« 
yeyed  to  the  plaintiff!  and  that  then  John  Palmer  died ;  whereby  he 
would  have  showed  that  an  interest  passed  by  the  lease  to  the  defend^ 
ant  as  long  as  John  Palmer  lived,  and  that  by  his  death  the  lease  was 
determined ;  then  such  traverse  as  in  the  preaqn*^  ^^*^  wniil/t  hayf  b^^n 
ji^ood.  For  the  estoppel  that  appeared  upon  the  face  of  the  declaration^ 
would  have  been  avoided  by  showing  an  interest  past;  and  such  plea 
would  not  have  amounted  to  a  nil  fiabuit  in  tenementia^  because  an 

^tate  lor  |itft  w^nM  havA  AppftitrPrt  f  n  hftva  1^^  IP  J^h^  Pftliriftr.      But_ 

no  interest  appears  to  be  in  John  Palmer  in  this  case,  when  the  lease 
was  made  to  the  defendant ;  nor  can  the  court  intend  there  was  any 
mterest  m  him,  since  the  plea  sets  out  a  conveyance  before  the  lease 
to  Bragg  in  fee  simple,  which  estate  must  be  intended  to  continue.^ 


THE  MAYOR  AND  COMMONALTY  OF  ORFORD  v.  RICH- 
ARDSON AND    AnOTHBB. 

In  thb  Eino's  Bench,  Notbmbbb  18,  1791. 

[Reported  in  4  Term  ReporU,  487.] 

In  the  Exchbqueb  CHiiMBBB,  June  19,  1793. 

[Reported  in  2  Henry  Blackstone,  182.] 

Trespass  for  fishing  in  the  plaintiff's  free  fishery,  and  also  in  their 
several  fishery  in  Orfbrd  Haven, .  Suffolk,  Plea,  that  Orford  Haven 
from  time  immemorial  hath  been  and  is  an  arm  of  the  sea,  in  which 
every  subject  of  this  realm  hath  had  and  still  ought  to  have  the  liberty 
of  free  fishing.  Replication,  that  the  corporation  of  Orford  are  a  cor- 
poration by  prescription,  and  also  by  charter  granted  by  Queen  Elizar 
beth,  and  that  the  corporation  have  immemorially  had  and  enjoyed, 
an<l  still  ought  to  have  and  enjoy,  the  exclusive  liberty  of  dredging  and 
fishing  for  oysters  in  the  said  place,  &c.,  at  all  seasonable  times  of  the 

1  See  Brudnell  v.  Roberts,  2  Wil«.  148.  — Ed. 


I 


^^'y. 


S::CT.  III.]       MATOBi   ETC.,   OP  OBPORD  V.   RICHARDSON.  189 

year,  traversiDg  that  in  the  said  arm  of  the  sea  every  subject  has  a 
right  of  free  fishing,  <fec.  Rejoinder,  that  the  place  in  which,  &q^  hath 
been  immemorially  an  arm  of  the  sea,'  in  which  every  uubjucl  has  a 
rigr>>f.  fxf  Vrt^n  fintiitig^  travcrsing  the  prescriptive  right  claimed  by  the 
plaintiffs  in  the  replication.  Demurrer,  because  the  plaintiffs  in  their 
replication  traversed  a  material  and  issuable  point  of  the  defendants' 
plea,  and  by  that  traverse  tendered  to  the  defendants  a  material  issue, 
but  the  defendants  in  their  rejoinder  did  not  take  issue  upon  that 
traverse,  or  join  in  issue  with  the  plaintiffs  thereupon,  but  passed  by 
and  took  no  notice  thereof,  and  traversed  another  part  of  the  plaintiffs' 
replication,  and  thereby  attempted  to  put  in  issue  another  matter,  and 
a  matter  alleged  by  the  plaintiffs  by  way  of  inducement  only  to  the 
traverse  so  made  and  taken  by  the  plaintiffs ;  and  thus  attempted  to 
introduce  great  uncertainty,  confusion,  and  unnecessary  length  of 
pleading,  <fec. 

T,  Walton  was  to  have  argued  in  support  of  the  demurrer;  but  the 
court  desired 

Baldwin^  contra,  to  begin ;  who  endeavored  to  support  the  rejoinder 
by  saying  that  the  traverse  tendered  in  the  replication  was  a  matter  of 
law,  and  that  in  such  a  case  the  defendant  was  at  liberty  to  traverse 
the  inducement  to  the  plaintiff'  traverse.  It  is  not  disputed  but  that^ 
where  a  material  traverse  is  tendered  which  will  put  the  whole  ques* 
tion  in  issue,  the  adverse  party  must  take  issue  on  it ;  but  here  the 
plaintifi^  wished  to  traverse  a  mere  matter  of  law,  because  in  an  arm 
of  the  sea  every  subject  has  a  right  prima  facie  to  fish.  Carter  v. 
Murcote ;  *  Warren  v.  Matthe  ws."  The  defendants  being  subjects,  have 
K  prima  fade  right  to  fish,  without  going  into  evidence  to  establish 
that  right,  but  the  party  disputing  that  title  must  show  a  prescriptive 
right  in  himself.  And  therefore  the  defendants  offered  a  traverse  of 
the  special  right  in  the  corporation,  which  was  the  material  issue  to 
be  tried,  namely,  whether  or  not  they  had  such  a  separate  right  as 
would  take  it  out  of  the  general  rule  of  law.  That  there  may  be  a 
traverse  upon  a  traverse,  when  the  first  is  not  material,  is  clear  firom 
many  authorities.  In  Mall.  Qu.  Imp.  229,  it  is  said,  that  if  the  traverse 
tendered  be  not  material  in  substance,  the  other  party  may  traverse 
the  inducement  to  such  traverse,  and  need  not  take  issue  on  the  former 
traverse.  Again,  in  Hob.  104,  *^  A  man  brings  an  action  of  waste  for 
felling  trees,  and  lays  that  the  lessee  fell  and  sold  them ;  the  defendant 
confesses  that  he  felled  them,  but  saith  that  he  bestowed  them  in  re- 
pairing the  house,  absque  hoe  that  he  sold  them.  The  plaint^ff^  may 
reply  that  he  let  them  rot,  or  any  like  case  of  waste,  absque  hoc  that 
he  employed  them  to  reparations,  and  this  is  traverse  upon  traverse." 

1  4Biirr.  2162.  '  SaUc  687;  1  Mod.  10& 
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So  in  Crane  v.  The  Bishop  of  Norwich  *  in  qttare  impedit  the  plaintiff 
declared  on  a  seisin  in  A.,  who  conveyed  to  B^  who  conveyed  to  the 
plaintiff,  and  that  afterwards  the  church  became  void ;  the  defendant 
pleaded  that  before  the  conveyance  to  the  plaintiff  the  church  became 
void,  and  B.  presented  him,  traversing  that  the  church  was  void  at  any 
time  after  the  conveyance  to  the  plaintiff.  The  plaintiff  replied  that 
A.  presented  the  defendant,  traversing  that  B.  presented  him.  That 
was  a  traverse  of  the  inducement  to  the  defendant's  traverse,  and  held 
good. 

Lord  EJenton,  C.  J.  It  seems  clear  fi'om  the  cases  cited  that, 
where  a  traverse  is  tendered,  which  is  not  calculated  to  try  the  right 
m  question,  the  other  party  need  not  take  issue  upon  it,  since  it  would 
be  a  nugatory  issue.  But  it  is  admitted  that  there  cannot  be  a  traverse 
upon  a  traverse,  when  the  first  will  decide  the  whole  question.  And 
this  does  not  depend  on  any  arbitrary  or  capricious  rule,  but  is  founded 
on  good  sense  and  reason ;  otherwise  pleading  would  answer  no  othei 
purpose  than  that  of  lengthening  the  record.  With  regard  to  the 
question  of  law  in  this  case,  as  to  the  right  claimed  by  the  plaintiffs, 
there  can  be  no  doubt  but  that  there  may  be  a  prescriptive  right  in  a 
subject  to  a  several  fishery  in  an  arm  of  the  sea.  Here,  then,  after  the 
defendants  had  pleaded  that  the  place  in  question  was  an  arm  of  the 
sea,  in  which  every  subject  has  a  right  of  fishing,  the  plaintiffs  replied 
a  prescriptive  right  in  themselves  ^  without  this,  that  in  the  said  arm 
of  the  sea  every  subject  has  a  right  of  free  fishing,"  Ac.  That  was 
saying,  in  other  terms,  '^  The  right  of  fishing  in  this  place  does  not 
stand  on  the  general  public  right,  but  on  special  grounds  derogatory 
from  the  general  law."  That  traveree  necessarily  involved  in  it  the 
real  question  in  dispute  between  the  parties,  and  consequently  the  de- 
fendants should  have  taken  issue  upon  it. 

AsHHURST,  J.    It  is  clearly  established  that  wherever  the  point  in 

question  is  traversed  by  one  party,  the  other  must  take  issue  upon  it, 

for  they  are  not  to  go  on  in  infinitum.    The  use  of  pleading  is  to  bring 

the  matter  in  litigation  to  one  point.     And  there  cannot  be  any  doubt 

here  but  that  the  merits  of  this  case  mi^ht  have  been  fairly  tried  on 

the  first  traverse.     But  it  has  been  objected  that  this  was  a  traveree  of 

the  law:  that  argument  would  have  been  well  founded  if  there  could 

be  no  prescription  against  the  general  light ;  but,  as  it  is  clear  that 

there  may  be  a  prescription  to  take  away  the  general  right  of  the 

public  in  an  arm  of  the  sea,  the  traverse  tendered  by  the  plaintiffs 

would  put  in  issue  the  real  question  between  these  parties ;  for  it  is 

founded  on  an  antecedent  fact  introduced  into  the  replication,  which, 

if  true,  would  defeat  the  general   right  upon  which   the   defendants 

relied. 

^  Lutw.  1632. 
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BuLLEB,  J.  The  defendants'  counsel  has  endeavored  to  support  the 
second  traverse  on  two  grounds ;  first,  because  the  traverse  tendered 
by  the  plaintiffs  is  a  matter  of  law ;  and  secondly,  because  it  is  imma* 
terial.  The  first  is  answered  by  saying  that  this  is  to  be  supported  by 
evidence^  and  is  not  mere  matter  of  law.  And  as  tp  the  other  ground, 
the  rule  of  pleading  has  been  truly  stated,  that,  if  the  first  traverse 
tendered  be  immaterial,  the  adverse  party  may  add  another  traverse. 
Then  with  regard  to  the  materialty  of  the  plaintiff's  traverse,  the  fair 
question  might  have  been  as  well  tried  on  the  first  as  on  the  second 
traverse.  For  one  party  is  to  prove  that  this  b  an  arm  of  the  sea,  in 
which  prima  facie  every  subject  has  a  right  to  fish ;  the  other  is  to 
establish  a  prescriptive  rights  which  destroys  the  general  right.  And 
if  the  point  in  litigation  come  directly  to  be  tried  on  either  of  these 
issues,  it  must  be  tried  on  that  traverse  which  is  first  tendered.  It  is 
like  the  case  of  a  traverse  where  the  life  or  death  of  another  person 
is  to  be  put  in  issue ;  if  the  first  traverse  tendered  be  that  the  party  is 
dead,  issue  must  be  taken  on  that,  or  vice  versa ;  because  either  of 
these  traverses  will  bring  the  same  question  to  triaL  The  case  cited 
from  Hobart  is  distinguishable  from  the  present.  There  the  defendant 
tendered  an  immaterial  traverse;  the  cutting  down  the  trees  was 
the  wrong,  and  it  was  immaterial  to  the  merits  of  that  case  whether 
the  tenant  had  or  had  not  sold  them. 

Gross,  J.,  declared  himself  of  the  same  opinion. 

JtidgmerU  for  the  plaintiff e. 

The  assignment  of  errors  was :  ^  There  is  error  also  in  this,  that 
judgments  were  given  for  the  said  mayor  and  commonalty  against  the 
said  John  and  William  upon  the  several  demurrers  in  the  record  and 
proceedings  aforesaid,  whereas  judgments  ought  to  have  been  given 
on  those  demurrers  for  the  said  John  and  William  against  the  said 
mayor  and  commonalty,  inasmuch  as  the  places  in  which,  <fec.,  being 
admitted  upon  the  said  record  and  proceedings  to  be  anus  of  the  sea, 
or  a  public  navigable  river,  in  which  the  tide  and  water  of  the  sea 
flowed  and  reflowed,  the  several  traverses  in  the  record  and  proceed- 
ings aforesaid,  tendered  by  the  said  mayor  and  commonalty,  are 
traverses  of  mere  inferences  of  law,  and  therefore  are  immaterial 
traverses;  and  inasmuch  as  the  traverses  in  the  record  and  proceed- 
ings tendered  by  the  said  John  and  William  are  traverses  of  the  sev- 
eral prescriptions  of  the  said  mayor  and  commonalty,  whereon  alone 
the  title  of  the  said  mayor  and  commonalty  to  the  fisheries  in  ques- 
tion, and  consequently  to  maintain  this  action,  depends,  and  therefore 
are  the  only  material  traverses  to  be  taken  and  tendered." 

This  case  was  twice  argued,  the  first  time  in  Easter  term,  by  Wood 
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for  the  plaintiffs  in  error,  and  Chambre  for  the  defendants ;  the  second, 
in  the  present  term,  by  Bower  for  the  plaintiff,  and  Le  Blanc,  Serjt, 
for  the  defendants.    After  which, 

Lord  Chief  Justice  Eyre  said  shortly,  in  the  name  of  the  court,  that 
they  had  sent  this, case  to  a  second  argument,  rather  from  an  unwill- 
ingness to  adopt,  without  great  deliberation,  a  decision  contrary  to 
that  of  the  court  from  whence  the  record  came,  than  from  any  d  iffi* 
oulty  they  saw  in  the  question.  ^  For  from  the  moment  it  appei  red 
that  upon  the  pleadings  the  plaintiffs  might  have  recovered  a  ver  iict 
in  an  action  of  trespass,  without  having  either  possession  or  rig>  fc,  it 
seemed  very  difficult  to  support  the  judgment.  That  the  first  tra^  irse 
was  of  the  right  of  all  the  king's  subjects  to  fish  in  the  arm  of  the 
sea,  stated  by  the  defendants;  now  this  was  clearly  a  bad  and  ir ^ma- 
terial traverse,  for  it  was  not  only  a  traverse  of  an  inference  of  la.w» 
but  it  was  so  taken,  that  if  at  the  trial  it  had  been  proved  tbat.i„was 
the  separate  right  of  others,  and  not  of  the  plaintiff  the  issue  oiust 
have  been  found  for  the  plaintiffs,  not  only  without  their  being  o)  4ged 
to  prove  either  possession  or  right,  but  where  in  fact  they  had  Dcltiier 
possession  nor  right.  That  an  inmiaterial  traverse  might  be  p«j|ed 
over,  and  the  matter  of  the  inducement  trayersed ;  which  had  ]peen 
properly  done  in  this  case  by  the  defendants. 

Judgment  reoenel} 

i  King  V.  Bolton,  1  Stra.  117 ;  Thiale  v.  Bishop,  1  H.  Bl.  876 ;  Breck  v.  Bb^N^  'd, 
20  N.  H.  828 ;  Wheelwright  v.  Been,  2  Hall,  891.  accord.  ^£d. 
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SECTION  IV. 
Replication  de  Injuria. 

EDWARD  CROGATE'S  CASE. 
In  thx  Exno's  Bsngh,  Michaelmas  Tbbm,  1608. 

[RtporUd  in  8  Reports,  66] 


I  i^;, ,  Edward  Cbooatb  brought  an  action  of  trespass  against  Robert 

f  N  N  Karjs,  for  driving  his  cattle  in  Town-Bamingham,  in  Norfolk,  Ac. 

The  defendant  pleaded  that  a  house  and  two  acres  in  Bassingham,  in 
the  said  county,  were  parcel  of  the  manor  of  Thurgarton,  in  the  same 
county,  and  demised,  and  demisable,  Ac,  by  copy,  Ac,  in  fee-simple, 
ftc^  according  to  the  custom  of  the  manor,  of  which  manor  William, 
late  Bishop  of  Norwich,  was  seised  in  fee  in  the  right  of  his  bishopric, 
and  prescribed  to  have  common  of  pasture  for  him  and  his  customary 
tenants  of  the  said  house,  and  two  acres  of  land  in  magna  pecia  pas- 
tvarm  vocat^  Bassingham  common,  pro  amnibua  averiiSy  etc^  omni  tem- 
pore annif  and  the  said  bishop,  at  such  a  court,  Ac,  granted  the  said 
house  and  two  acres,  by  copy,  to  one  William  Marys,  to  him  and  his 
heirs,  Ac  And  that  the  plaintiff  put  his  said  cattle  in  the  said  great 
piece  of  pasture,  wherefore  the  defendant,  as  servant  to  the  said  Wil- 
liam, and  by  his  commandment,  moUiter  drove  the  said  cattle  out  of 
the  said  place,  where  the  said  William  had  commou/tn  proed?  viUam 
de  Town>Bamingham,  adjoining  to  the  said  common  of  Bassingham,  Ac. 
The  plaintiff  replied  de  injuria  sua  propria  absque  tali  causa.  Upon 
which  the  defendant  demurred  in  law.  And  it  was  objected  on  the 
plaintiff^s  part  that  the  said  replication  was  good,  because  the  defend- 
ant doth  not  claim  any  interest,  but  justifieth  by  force  of  a  command- 
ment ;  to  which  de  injuria  sua  propria  absque  taU  causa  may  be  fitly 
applied :  and  this  plea,  de  injuria  sua  propria,  shall  refer  only  to  the 
commandment,  and  to  no  other  part  of  the  plea;  and  they  cited  the 
booksinlOH.VL8a,ft,  9a;16H.VIL3a,^ifcc.;3H.VL85a;19H. 
VI.  7  a,  &,  ifec.  But  it  was  adjudged  that  the  replication  was  insuffi- 
cient. And  in  this  case  divers  points  were  resolved.  1.  That  absque 
tali  causa  doth  refer  to  the  whole  plea,  and  not  only  to  the  command- 
ment,  for  all  maketh  but  one  cause,  and  any  of  them,  without  the 
other,  is  no  plea  by  itself.  And  therefore,  in  false  imprisonment,  if  the 
defendant  justifies  by  a  capias  to  the  sheriff  and  a  warrant  to  hir* 
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there,  de  injuria  sua  propria  generally  is  no  good  replication,  foi 
then  the  matter  of  record  will  be  parcel  of  the  cause  (for  all  makes  but 
one  cause),  and  matter  of  record  ought  not  to  be  put  in  issue  to  the 
common  people,  but  in  such  case  he  may  reply  de  injuria  sua  propriOy 
and  traverse  the  warrant,  which  is  matter  in  fact.  But  upon  such  a 
justification,  by  force  of  any  proceeding  in  the  Admiral  Court,  hundred, 
or  county,  &c.,  or  any  other  which  is  not  a  court  of  record,  there  de 
injuria  sua  propria  generally  is  good,  for  all  is  matter  of  fact,  and  all 
makes  but  one  cause.  And  by  these  differences  you  will  agree  your 
books  in  2  H.  VII.  3  ft;  5  H.  VII.  6  a,  ft ;  16  H.  VII.  3  a;  21  II.  VII. 
22  a  (33) ;  19  H.  VI.  7  a,  ft;  41  E.  III.  29  ft;  17  E.  III.  44;  18  E.  III. 
10  ft;  2  E.  IV.  6  ft;  12  E.  IV.  10  ft;  14  H.  VI.  16;  21  H.  VI.  5  a,  ft; 
13  R.  II.     Issue  163. 

2.  It  was  resolved  that  when  the  defendant  in  his  own  right,  or  as  a 
servant  to  another,  claims  any  interest  in  the  land,  or  any  common,  or 
rent  going  out  of  the  land,  or  any  way  or  passage  upon  the  land,  ifec, 
there  de  injuria  sua  propria  generally  is  no  plea.  But  if  the  defendant 
justifies  as  servant,  there  de  injuria  sua  propria  in  some  of  the  said 
cases,  with  a  traverse  of  the  commandment,  that  being  made  material, 
18  good  ;  and  so  you  will  agree  all  your  books,  scil.,  14  H.  IV.  32 ;  33 
II.  VI.  5;  44te.  III.  18;  2H.V.  1;  10 H.  VI.  3,  9 ;  39  H.  VI.  32 ;  9  E. 
IV.  22 ;  16  E.  IV.  4 ;  21  E.  IV.  6 ;  28  E.  III.  98 ;  28  H.  VI.  9 ;  21  E.  III. 
41;  22  Ass.  42;  44  E.  m.  13 ;  45 E.  III. 7 ;  24 E.  III. 72 ;  22  Ass.  86;  33 
H.  VI.  29 ;  42  E.  III.  2.  For  the  general  plea,  de  injuria  sua  propria^ 
Ac,  is  properly  when  the  defendant's  plea  doth  consist  merely  upon 
matter  of  excuse,  and  of  no  matter  of  interest  whatsoever ;  et  dicitur 
de  injuria  sua  propria^  &c.,  because  the  injury  properly  in  this  sense 
is  to  the  person,  or  to  the  reputation,  as  battery  or  imprisonment  to 
the  person,  or  scandal  to  the  reputation ;  there,  if  the  defendant  excuse 
himself  upon  his  own  assault,  or  upon  hue-and-cry  levied,  there  prop- 
erly de  injuria  sua  propria  generally  is  a  good  plea,  for  there  the 
defendant's  plea  consists  only  upon  matter  of  excuse. 

3.  It  was  resolved,  that  when  by  the  defendant's  plea  any  authority 
or  power  is  mediately  or  immediately  derived  from  the  plaintiff,  there, 
although  no  interest  be  claimed,  the  plaintiff  ought  to  answer  it,  an^ 
shall  not  reply  generally  de  injuria  sua  propria.  The  same  law  of  an 
authority  given  by  the  law ;  as  to  view  waste,  &c.  Vide  12  E.  VI.  10; 
9  Ed.  IV.  31 ;  20  Ed.  IV.  4;  42  Ed.  III.  2 ;  16  H.  VII.  3. 

Lastly,  it  was  resolved  that,  in  the  case  at  bar,  the  issue  would  bfi_ 


full  of  multiplicity  of  matter,  where  an  issue  ought  to  be  full  and  single 
for  parcel  of  the  manor,  demisable  by  copy,  grant  by  copy,  prescrip- 
tion of  common,  Ac,  and  commandment  w^ould  be  all  parcel  of  the 
issue.  And  so,  by  the  rule  of  the  whole  court,  judsjment  was  given 
against  the  plaintiff. 


k 


^oJ^  mS^  ^ 


^  ^gz^/A^.^ 


a. 


^ 


(^.  -  yVl  -  y-  .^ 


V 


1  ' 


>- 


SECT.  IV.]  -  V  FUBSDON  V.  WEEKS.  14c 


TAYLOR  V.  MARKHAM. 
In  the  King's  Bench,  Trinity  Tebm,  1609. 

[Reported  in  Crake's  JameSf  22^] 

In  au  action  of  trespass  and  battery,  the  defendant  pleaded  that 
he,  at  the  time  of,  Sac^  was  seised  of  the  rectory  of  D.  in  fee ;  and  that 
at  the  same  time  and  place  where  the  trespass  and  battery  were  sup- 
posed, (fee,  com  was  severed  from  the  nine  parts;  and  for  that  the 
plaintiff  would  have  carried  away  his  com,  the  defendant  there  stood 
in  defence  thereof,  and  kept  the  plaintiff  from  carrying  it  away ;  so  as 
the  harm  which  the  plaintiff  received  was  of  his  own  wrong,  &c  The 
plaintiff  replies,  that  the  trespass  and  battery  were  done  sans  tid  cause 
aUedgey  &q.    Whereupon  the  defendant  demurred  in  law. 

It  was  adjudged  for  the  plaintiff;  for  it  is  not  requisite  in  this  case 
for  the  plaintiff  to  answer  the  defendant's  title,  because  he  does  not  by 
this  action, claim  any  thing  in  the  land  or  com,  but  only  damages  for 
the  battery,  which  is  collateral  to  the  title ;  and  therefore  the  general 
replication  is  good ;  but  when  the  plaintiff  makes  a  title  in  his  declara^ 
tion  to  any  thing,  and  the  defendant  pleads  another  thing  against  it, 
the  plaintiff  must  reply  specially,  and  not  say  sans  tid  causey  as  it  is 
in  14  Hen.  IV.,  and  16  Edw.  IV.» 

^    PURSDON  t;.  WEEKS. 
In  the  Common  Pleas,  Trinitt  Teem,  1682. 

[Seported  in  Levim,  65.] 

Trespass  for  battery  and  false  imprisonment  1  Aug.  81  Car.  II.  at 
D.  in  Com.  Devon.  The  defendant  justifies  by  virtue  of  a  writ  ex 
JBanc  Megis  Coni  Middlesex  yicecorrC  Devon,  and  a  warrant  and 
arrest  thereupon  at  D.,  and  traverses  all  other  places  and  times.  The 
plaintiff  replies  de  iiyuria  sua  propria  (zbsque  tali  causa.  The  defend- 
ant demurred,  and  had  judgment ;  for  to  thrust  matter  of  record,  and 
matter  of  fact,  and  varieties  of  matters,  as  the  warranty  the  arrest,  Ac, 
at  once  in  issue  is  nought  upon  general^  demurrer;*  according  to 

1  Hall  o.  Oerrard,  Latch,  128,  221,  278 ;  Earl  of  Bedford's  Case,  Cro.  EI.  14 ; 
Viyian  v.  Jenkins,  8  A.  &  E.  741 ;  Sampson  v.  Henry,  11  Pick.  879,  accord.  —  Ed. 

2  In  Hooker  v.  Nye,  1  C.  M.  &  R.  268,  and  Coffin  v.  Bassett,  2  Pick.  857,  the  im- 
proper use  of  the  general  replication  de  injuria  was  fatal  on  a  general  demurrer ;  but 
in  Parker  v.  Kiley,  8  M.  &  W.  280,  Fursdon  v.  Weeks  and  Hooker  v.  Nye  were  ex- 
pressly overruled.  —  Ed. 

»  Y.  B.  3  H.  VI.  £   06,  pi.  29  {semUe) ;  Y.  B.  21  H.  XL  f.  6,  pi.  14;  Y.  B.  6  H. 
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Crogate's  Case.  Also  the  replication  here  wants  a  conclusion,  aciL,  el 
Jioc  petit  quod  inquiratur  per  patriam ;  for  the  replication  in  this  case 
ought  to  make  an  issue  of  itself;  hut  the  words  which  ought  to  make 
the  issue,  and  hocpetit^  Ac.,  are  omitted. 


/ 


CHANCE  V.  WEEDEN. 
In  the  Kikg^s  Benoh,  Michaelmas  Terh,    1700. 

[Reported  m  2  SaUceid,  628.] 

Trespass  for  two  hundred  hushels  of  salt.  The  defendant  sets  forth 
the  act  for  laying  a  duty  on  salt,  10  W.  III.,  that  it  was  put  on  hoard 
to  he  exported,  not  heing  weighed,  Ac. ;  that  he  was  an  officer,  <fec., 
and  seized  it ;  the  plaintiff  replied  de  ir^uria  sua  propria  absque  tali 
causa;  the  defendant  demurred.  JSt  per  Holt,  C.  J.  Where  the 
defendant  justifies  hy  virtue  of  an  authority  hy  the  common  law,  as  a 
constahle  hy  arrest  for  hreaking  of  the  peace,  under  process  of  the 
admiralty,  Ac,  de  injuria  sua  propria  is  a  good  replication ;  so  it  is, 
and  hy  the  same  reason,  when  one  justifies  hy  an  authority  of  an  act  of 
Parliament ;  for,  heing  a  general  law,  the  statute  can  he  no  part  of  the 
issue.  Vide  16  H.  VII.  2 ;  5  H.  VII.  6 ;  Co.  Ent.  643.  A  justifica- 
tion upon  the  statute  de  tncUe/actoribua  in  parcis^  and  a  like  replica- 
tion. As  for  the  case  in  Crogate^s  Case  of  waste,  and  enter  pur  view^ 
Holt,  C.  J.,  said  it  stood  on  a  particular  reason.  Also  the  court  held 
the  plea  ill,  hecause  it  was  not  showed  what  sort  of  salt  this  was,  — 
hay-salt,  pit-salt,  white-salt,  &C.,  for  the  statute  does  not  extend  to  alL 

Judgment  pro  quer} 

Vn.  f.  6,  pi.  12  (imXtU) ;  T.  B.  2  Ed.  IV.  f .  6,  pi.  16 ;  Y.  B.  12  Ed.  IV.  f.  10,  pi 
28 ;  Webb  v,  Beale,  Hard.  6  (mmblt) ;  Lytle  o.  Lee,  6  Johns.  112 ;  Griswold  v,  Sedg- 
wick, 1  Wend.  180,  accord.  —  Ed. 

i  Allen  V.  Scott,  18  Bl.  80 ;  Cobuin  v,  Hopkins,  4  Wend.  678 ;  Stickle  v.  Rich- 
mond, 1  Hill,  77,  eofUra.  See  also  Lytle  v,  Lee,  6  Johns.  114 ;  Plumb  o.  M'Crea, 
12  Johns.  491;  AUen  v.  Crofoot,  7  Cow.  46;  Griswold  o.  Sedgwick,  1  Wend.  180. 
Clonf.  Lane  v.  Robinson,  2  Mod.  102;  Moor  v.  Sarage,  2  Leon.  81.— Ed. 
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THOMAS  COCKERILL  v.  MATTHEW  ARMSTRONG  and  Su 

Others. 

Lr  THE  CoKHON  Plbas,  June  20, 1738. 

[RqxrrUd  in  Willes,  99.] 

The  opinion  of  the  court  was  thug  delivered  by 
'    WiLLEB,  Ld.  C.  J.    Trespass  for  taking,  leading  away,  and  impound- 
ing a  gelding  of  the  plaintiff's,  and  for  keeping  him  in  pound  for  the 
space  of  four  days,  Ao.     Damage,  £30. 

The  defendants  all  pleaded  a  special  plea,  that  the  place  where  the 
gelding  was  taken  at  the  time  when,  Ac,  was  a  close  called  Weapness, 
containing  1000  acres  of  pasture  ground ;  of  which  said  1000  acres 
the  bailiffs  and  burgesses  of  the  borough  of  Scarborough  were  at  the 
time,  when,  Ac.,  seised  in  their  demesne  as  of  fee,  and  because  the  said 
gelding  in  the  declaration  mentioned  at  the  time,  when,  Ac,  was  in  the 
said  1000  acres  feeding  upon  and  eating  the  grass  there  growing,  and 
doing  damage  there,  the  said  Matthew,  Ac.,  as  servants  of  the  bailiff 
and  burgesses  of  the  said  borough,  and  by  their  command,  took  the 
said  gelding  so  feeding  and  doing  damage  there,  and  impounded  the 
said  gelding  in  the  common  and  open  pound  at  Scarborough  aforesaid, 
and  detained  him  there  for  the  time  mentioned  in  the  declaration,  as  it 
was  lawful  for  them  to  do ;  which  is  the  same  trespass,  &c. 

The  plaintiff  replies  that  the  defendants  took  away  and  impounded 
the  said  gelding  of  their  own  wrong,  ndthout  any  such  cause,  Ac. 

The  defendants  demur ;  and  for  cause  of  demurrer  show  that  the 
plaintiff  in  his  replication  hath  traversed  the  said  several  matters  con- 
tained in  the  plea,  whereas  he  should  have  traversed  one  single  matter, 
whereon  a  proper  issue  might  have  been  joined ;  and  that  the  said 
replication  is  uncertain,  &q.    The  plaintiff  joins  in  demurrer. 

The  single  question  is,^  whether  de  ir^uria  sua  propria  absque  tali 
causa  be  a  good  replication,  and  we  are  all  of  opinion  that  it  is  not  a 
good  replication,  for  two  reasons,  both  expressly  laid  down  in  Crogate's 
Case. 

The  first  of  them  is  the  reason  assigned  as  the  cause  of  the  demurrer, 
because  it  puts  several  tnings  in  issue,  whereas  the  issue  ought  to  be 
plain  and  single.  For  upon  this  issue  the  defendants  must  prove  that 
the  bailiff  were  seised  in  fee  (or,  at  least,  that  they  were  possessed)  ; 

1  This  case  was  twice  argued,  the  first  time  in  Easter,  1788,  hj  Eyre,  King's  Seijt, 
for  the  defendants,  and  Bootle,  Seijt.,  for  the  plaintiff ;  and  again  on  the  10th  of  June. 
1788,  b>-  Wynne,  Sexjt.,  for  the  former,  and  Burnett,  Seijt.,  for  the  latter. 
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that  the  defendants  acted  hj  their  command ;  that  the  gelding  at  the 
time  when  he  was  taken  was  in  a  close  called  Weapness,  and  that  he 
was  depasturing  the  grass  and  doing  damage  there. 

The  other  rule^_ which  is  laid  down  by  Lord  Coke,  is,  that  when  the^ 
defendant  in  his  own  right,  or  as  servant  to  another,  claiming  any  in-^ 
terest  m  the  land,  or  any  way  or  passage  therein,  or  rent  issuing  thereoat, 
justifies  the  trespass,  de  injuria  sua  propria  absque  tali  causa  is  not  a 
good  replication  :  and  Crogate's  Case  is  ex;ictly  parallel  to  this,  only  the 
present  is  a  little  stronger.  There  the  action  was  only  for  chasing  the 
plaintiff's  cattle,  which  does  not  so  much  as  imply  any  claim  of  right 
in  the  defendant;  but  here  it  is  for  taking  away  and  impounding, 
which  seems  to  imply  a  claim  of  right.  And  the  plea  is  almost  the 
same  as  this ;  for  the  defendant  justifies  as  servant  to  one  who  claims  a 
right  in  the  place  where,  only  it  is  not  said  there  that  the  cattle  were 
damage-feasant.  So  that  in  that  respect  likewise  the  present  case  is 
stronger  than  that.  And  yet,  though  the  case  in  Coke  is  not  so  strong 
as  the  present  in  these  two  respects,  de  injuria  sua  propria  absque 
tali  causa  was  holden  on  a  demurrer  by  the  whole  court  after  a  solemn 
argument  not  to  be  a  good  replication. 

I  do  not  at  all  rely  on  the  case  in  Cro.  Jac.  599,  because  absque  tali 
causa  is  there  omitted.  But  the  case  of  Taylor  v.  Markham,  though 
cited  for  the  plaintiff  in  this  case,  makes,  I  think,  rather  against 
him.  The  case  itself  is  plainly  distinguishable  from  this ;  for  the 
action  is  an  action  of  assault  and  battery,  where  the  title  of  the  land 
can  never  possibly  come  to  be  material.  But  it  is  expressly  there 
laid  down  that  where  the  plaintiff  in  his  declaration  makes  a  title 
to  any  thing,  and  the  defendant  pleads  another  thing  against  it  or 
in  destruction  of  the  cause  of  action  of  the  plaintiff  there  the  plain- 
tiff must  reply  specially,  and  de  injuria  sua  propria  absqtte  tali 
causa  is  not  a  good  replication;  which  is  exactly  the  present  case. 
And  there  is  a  case  cited  in  Yelv.,  out  14  Hen.  IV.  82,  trespass  for  taking, 
the  plaintiff's  servant ;  the  defendant  pleaded  that  the  father  of  the 
person  taken  held  ot^  him  by  knight's  service  and  died  seised,  the  per- 
son taken  being  under  age,  and  that  he  seized  him  as  his  ward ;  the 
plaintiff  replied  de  injuria  sua  propria  absque  tali  causdy  and  held 
to  be  no  good  replication ;  which  case  seems  to  be  exactly  parallel  to  the 
present.  I  do  not  rely  at  all  on  the  case  of  Cooper  v.  Monke  and 
Others,^  which  was  determined  in  this  court  as  to  this  point  in  Hilary 
term,  1737 ;  because  that  was  an  action  for  breaking  and  entering  a 
liouse,  which,  to  be  sure,  is  plainly  distinguishable  from  the  present 
case.    The  case  of  Whitnell  v.  Cook '  seems  to  be  a  case  in  point* 

i  WiUes,  62.  >  Cro.  Kliz.  812. 
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Replevin  for  taking  oattle;  the  defendant,  as  bailiff  to  one  Payne, 
seised  of  the  third  part  of  the  place  where,  justified  taking  them 
damage-feasant ;  the  plaintiff  pleaded  that  a  stranger  was  seised  of 
the  other  two  parts,  and  that  he  put  the  cattle  in  by  his  license,  de 
injuria  sua  propriety  &C.J  by  the  defendant;  and  that  held  on  a  de- 
murrer not  to  be  good,  but  judgment  for  the  plaintiff. 

It  is  said,  indeed,  in  the  case  of  the  Archbishop  of  Canterbury  vT) 
Kemp,^  that  where  the  defendant  himself  claims  an  interest  in  land8,A<::222r4 
this  is  not  a  good  replication,  but  where  he  justifies  by  command  of  j 
another  claiming  interest,  there  it  is :  but  this  seems  to  be  a  distinction 
(^(^  without  a  difference,  as  the  title  to  the  land  must  equally  come  in  ques- 
'       tion,  and  is  alike  necessary  to  be  proved  in  both  cases ;  and  it  is  directly 
contrary  to  Crogate's  Case. 

Whether  or  no  in  the  present  case  it  was  necessary  fbr  the  jefendant 
to  set  forth  a  title,  or  whether  he  might  have  relied  only  on  a  posses- 
sion (as  this  is  not  a  quare  clausum  f regit,  but  an  action  for  taking  a 
personal  thing  without  claiming  any  right  to  the  placed  ^  we  need  not 
determine,  though  I  think  it  was  not  necessary  ]  because  he  hav ing 
insisted  on  a  seisin  in  fee,  we  think  it  is  more  than  an  inducement,  and 
that  it  is  necessary  to  prove  it,  or  at  least  a  possession  which  is  prima 
facie  a  proof  of  a  seisin  in  fee,  and  will  be  exactly  the  same  thing  in 
respect  to  the  present  point.  And  there  is  a  plain  difference  between 
the  present  case  and  the  case  of  an  action  for  an  assault  and  battery ; 
/  VX  because  there,  if  the  party  be  possessed^  even  though  the  plajntiff_ 
should  have  a  title  to  the  house  or  place,  it  will  signifir  nothing ;  for  his_ 
bare  possession  will  justify  him  even  turning  the  righL owner  out  of_ 
t^ejuuuae.:  whereas  here,  if  the  plaintiff  has  a  right  to  the  place  where, 
Ac,  for  right  of  common,  Ac,  it  may  quite  destroy  the  defendant's 
plea.  And  the  present  case  is  the  stronger,  as  the  defendants  have 
specially  assigned  this  as  a  cause  of  demurrer. 

We  are  therefore  all  of  opinion  that  judgment  must  be  for  the 
defendants. 


JONES  V.  KITCHIN. 
In  the  Common  Pleas,  Jitly  5, 1797. 

\Reporied  in  1  Bosanquet  j*  Puller,  76.] 

Replevin  for  goods  and  chattels. 

Cognizance,  stating  that  the  place  in  which,  &c.,  was  a  house  held 
by  the  plaintiff  under  a  demise  from  one  John  Osborne,  at  a  yearly 

1  Cro.  Eliz.  589. 
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rent  of  £42,  payable  on  the  quarterly  feast-days ;  that  £31  of  the  said 
rent  was  due,  in  arrear,  and  unpaid  to  the  said  John  Osborne,  and  that 
the  defendant,  as  bailiff  of  the  said  John  Osborne,  acknowledges,  Ac 

Plea  in  bar,  de  injuria  sua  propria  absque  tali  causa. 

Demurrer  thereto,  assigning  for  causes  that  the  said  plaintiff  hath 
in  and  by  his  said  plea  tendered  and  offered  to  put  several  and  distinct 
matters  in  issue,  that  is  to  say,  the  holding  and  enjoying  of  the  said 
dwelling-house  with  the  appurtenances  in  the  said  declaration  and  cog- 
nizance above  mentioned  by  the  said  plaintiff;  and  hath  also  in  and  by 
his  said  plea  denied  that  the  said  rent  in  the  said  cognizance  mentioned 
was  due,  in  arrear,  and  unpaid,  as  in  that  cognizance  is  above  alleged 
and  contained ;  and  for  that  the  said  plaintiff  hath  also  in  and  by  his 
said  plea  tendered  and  offered  to  put  in  issue  as  well  the  times  and 
manner  of  the  payment  of  the  said  rent  as  also  the  amount  and  quan- 
tity of  the  same ;  and  for  that  the  said  plaintiff  should  and  ought  in 
and  by  his  said  plea  to  have  tendered  and  offered  to  put  in  issue  one 
single  fact  only,  to  be  tried  by  a  jury  of  the  country,  and  to  have 
relied  on  the  same ;  and  for  that  in  the  manner  the  same  plea  is  above 
pleaded,  no  certain  or  single  issue  can  be  joined  in  the  same ;  and  for 
that  the  said  plea  is  double,  multifarious,  and  not  issuable,  and  is  also 
in  various  other  respects  defective,  argumentative,  insufficient,  and 
informal. 

Joinder  in  demurrer. 

The  court,  inclining  against  the  plea  in  bar,  called  upon  Sh^Aerd, 
Serjt,  to  begin  in  support  of  it. 

iShep/ierd.  Where  two  facts  are  necessary  to  make  up  one  defence, 
neither  of  which  is  matter  of  record,  the  plea  de  injuria  sua  propria 
absque  tali  causa  is  good ;  and  so  is  the  rule  in  Crogate's  Case,  let 
resolution.  In  Chauncey  v.  Winde,  this  distinction  from  2  Leon.  102, 
was  taken  in  argument,  that  where  the  matter  of  record  is  but  induce- 
ment to  the  action,  a  special  answer  is  not  requisite ;  and  Holt,  C.  J^ 
thought  the  replication  de  injuria  to  a  justification  of  trespass,  under 
a  warrant  from  the  commissioners,  by  virtue  of  an  act  of  Parliament, 
good.  In  Robinson  v,  Rayley,  Lord  Mansfield  says:  ^It  is  true 
you  must  take  issue  on  a  single  point,  but  it  is  not  necessary  that 
the  single  point  should  consist  only  of  a  single  fact."  So  here  tenancy 
in  the  plaintiff  and  rent  in  arrear  are  both  necessary  to  entitle  the 
defendant  to  restrain.  Though  at  common  law  the  defendant  must 
have  set  forth  his  title,  which  would  have  precluded  the  plea  de  iy^uriOy 
yet  by  the  11  O.  II.  c.  19,  §  22,  matter  of  title  is  excluded  from  the 
avowr}\  and  nothing  is  to  be  set  out  but  matters  of  fact,  which  in  this 
case  are  tenancy  and  rent  in  arrear.  If,  therefore,  this  be  not  a  good 
plea,  the  plaintiff  must  either  admit  the  defendant's  title  to  the  land  or 
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the  rent  in  arrear.  The  intention  of  the  statute  was  only  to  shorten 
the  pleadings,  and  the  defendant  need  not  have  stated  by  whom  the 
demise  was  made,  but  the  defendant's  having  gone  beyond  the  statute 
makes  no  difference  in  the  law.  In  a  precedent  book  of  Lawrence, 
J.,  there-  is  such  a  plea  as  the  present,  and  a  note  of  his  in  the 
margin,  stating  that  he  demurred  to  it ;  but  it  was  overruled.  The 
plaintiff  might  have  traversed  every  &ct  in  the  avowry  by  leave  of  the 
court,  which  leave  is  now  become  almost  matter  of  right :  the  court, 
therefore,  will  not  oblige  him  to  do  that  in  a  circuitous  manner,  which 
may  be  done  more  shortly  by  the  present  plea. 

MarshaUy  Seijt.,  contra.  If  this  mode  of  pleading  be  good,  the  11 
G.  II.,  instead  of  conferring  a  favor  on  landlords,  would  produce  an 
inconvenience :  it  would  be  better  to  avow,  as  at  common  law,  and 
have  an  explicit  answer  to  one  fact.  This  plea  would  put  in  issue,  first, 
the  holding,  which,  if  there  be  no  privity  of  contract,  may  involve  the 
distrainor's  title ;  secondly,  the  terms  of  the  holding,  viz.,  the  amount 
and  days  of  payment  of  rent ;  thirdly,  that  rent  was  in  arrear ;  fourthly, 
that  the  distress  was  taken  for  that  rent ;  and  in  the  case  of  a  cogni- 
zance, like  the  present,  command.  The  fourth  resolution  in  Crogate^s 
Case  is  decidedly  against  the  present  plea  in  bar.  I  admit  that  if  the 
several  matters  put  in  issue  make  together  but  one  defence,  they  may 
all  be  put  in  issue  together,  and  then  de  injuria  sua  propria  ahaque 
tali  causa  is  proper.  But  when  the  plaintiff  makes  title  by  his  decla- 
ration to  any  thing,  and  the  defendant  pleads  something  in  destruction 
thereof  or  of  the  plaintiff's  cause  of  action,  then  the  plaintiff  must 
reply  specially,  and  not  say  absque  tali  causa^  for  absque  tali  causa 
goes  to  the  whole  plea.  Taylor  v.  Markham,  Horn  v,  Lewin,^  Witnel 
V,  Cook,*  Banks  v,  Parker,*  White  v.  Stubbs.*  In  Cockerill  v.  Arm- 
strong, the  declaration  was  trespass  for  taking  a  gelding ;  defendant 
justified  as  servant  of  J.  S.,  who  was  seised  in  fee ;  replication,  de 
injuria  sua  propria  absque  tali  causa,  and  judgment  for  the  defendant. 
The  case  is  shortly  reported  in  Com.  582,  but  I  will  read  to  the  court 
the  judgment  of  Lord  Ch.  J.  Willes,  as  taken  from  his  Lordship^s 
uote.  It  only  remains  to  observe  on  the  cases  cited  for  the  plaintiff. 
That  which  was  called  a  single  point  in  Robinson  v.  Kayley  embraced 
several  distinct  facts,  any  one  of  which  being  negatived  would  have 
entitled  the  plaintiff  to  judgment ;  therefore  the  doctrine  laid  down 
there  is  directly  contrary  to  the  doctrine  in  Crogate's  Case,  which, 
before  that,  was  considered  as  the  great  landmark.  In  Chauncey  v, 
Winde,  the  court  held  the  replication  good,  because  the  statute  being 
a  general  one  needed  not  to  have  been  pleaded,  and  therefore  could 

1  Foet.  288.  2  Cro.  Eliz.  812. 

•  Hob.  76.  «  2  Saund.  2M. 
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make  no  part  of  the  issue;  and  in  that  case,  as  it  is  reported  in  12 
Mod.  680,  Mr.  Eyres,  in  arguing  for  the  defendant,  admitted  that  where 
one  claims  common  by  prescription,  rent  by  grant,  goods  by  sale,  &c., 
and  so  justifies  as  having  an  interest  therein,  there  the  plaintiff  must 
answer  directly  to  the  title,  and  not  de  injuria  sua  propria. 

The  court  understanding  that  such  a  plea  in  bar  as  the  present  had 
been  used  of  late,  took  time  to  consider. 
The  opinion  of  the  court  was  this  day  delivered  by 
Etre,  C.  J.  As  a  wish  has  been  expressed  by  the  defendant's 
counsel  that  this  case  should  be  disposed  of  within  the  term,  we  will 
not  keep  it  on  foot  any  longer,  for  the  sake  of  giving  a  more  formal 
judgment  than  is  already  prepared.  It  is  only  necessary  to  read  Cro- 
gate's  Case,  to  be  perfectly  satisfied  that  on  the  authorities  and  on  the 
reason  of  the  thing  this  plea  in  bar  is  bad.  The  second  resolution  in 
that  case  is, ''  That  when  the  defendant  in  his  own  right,  or  as  servant 
to  any  other,  claimeth  an  interest  in  the  land,  or  to  any  common,  or 
rent  going  out  of  the  land,  or  to  any  way  or  passage  upon  the  land, 
&c.,  there  de  injuria  sua  propria  generally  is  no  plea.  That  if  the 
defendant  justifieth  as  servant,  there  de  injuria  sua  propria  in  some 
of  the  said  cases,  with  traverse  of  the  commandment,  the  same  being 
made  material,  is  good,  &c.  j'or  the  general  plea,  de  injuria  sua 
propria  (which  should  be  replication),  is  properly  when  the  defend- 
ant's plea  doth  consist  merely  upon  excuse,  and  upon  no  matter  of 
interest  whatsoever.  And  it  is  said  de  injuria  sua  propria^  because 
the  injury  properly  in  this  sense  is  to  the  person  or  to  the  fame;  as 
battery  or  imprisonment  to  the  person,  or  scandal  to  the  fame.  There, 
if  the  defendant  excuse  himself  upon  his  own  assault,  or  upon  hue-and- 
cry,  there  properly  de  injuria  sua  propria  generally  is  a  good  plea,  for 
there  the  defendant's  plea  doth  consist  only  upon  matter  of  excuse.'* 
The  third  resolution  is,  '*That  when  by  the  defendant's  plea  any  au- 
thority or  power  is  mediately  or  immediately  derived  from  the  plaintiff, 
there,  although  no  interest  be  claimed,  the  plaintiff  ought  to  answer  it, 
and  shall  not  reply  generally  de  injuria  sua  propria"  j'hus  in  this 
_ca8e  the  rule  is  distinctly  laid  down,  that  the  replication  de  injuria  sua 
propria  is  only  to  be  received  where  the  defence  set  up  is  matter  of 
excuse,  and  not  where  it  asserts  any  right  or  interest.  Nor  is  that  all ; 
for  if  the  defence  turns  on  the  plea  of  commandment,  de  ir^uria  sua 
propria  is  not  good,  but  the  commandment  must  be  answered.  In  the 
case  of  Cockerill  v,  Armstrong,  which  was  trespass  for  taking  a  gelding, 
and  the  defendant  pleaded  that  the  place  where,  Sdc^  was  one  hundred 
acres,  <&c,,  that  J.  S.  was  seised  in  fee,  and  that  he,  as  his  servant  and 
by  his  express  orders,  took  the  gelding  damage-feasant,  it  was  held  that 
the  plaintiff  could  not  reply  de  injuria  sua  propria  absque  tali  causa 
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for  that  would  put  in  issue  three  or  four  things ;  but  he  must  traverse 
one  thing  in  particular.  The  case  is  right  in  point  of  authority;  and 
I  agree  with  the  rule  laid  down,  that  where  the  excuse  arises  in  part 
out  of  the  seisin  in  fee  of  another,  there  de  injuria  sua  propria  is  not 
to  be  received.  But  the  reason  is  not  because  it  puts  two  or  three  (k  /  /-  u_ 
things  in  issue,  for  that  may  happen  in  every  case  where  the  defence  Jr^JUn^^^^A 
arises  out  of  several  Cicts,  all  operating  to  one  point  of  excuse:  the  *^ 

reason  is,  because  this  plea  is  only  allowed  where  an  excuse  is  offered        ^T^vl*   jbf"  ^ 
for  personal  injuries,  and  not  even  then,  if  it  relates  to  any  interest  in  ' 

land  (and  here  an  interest  in  land  would  make  part  of  the  issue),  or  to 
any  commandment,  it  is  right  that  this  case  should  be  brought  within 
the  general  rules  of  pleading,  otherwise  the  11  G.  II.,  which  was  in- 
tended to  operate  for  the  ease  and  benefit  of  landlords,  would  be  turned 
against  them ;  for  before  the  making  of  that  statute,  the  issue  in  re- 
plevin must  have  been  confined  to  some  one  material  point.  If  we  were 
now  to  break  in  upon  the  rule  so  satisfactorily  laid  down  in  Crogate's 
Case,  we  should  confound  all  the  rules  of  pleading.  If  we  admit  this 
plea  in  the  present  case,  I  do  not  see  why  we  must  not  let  it  in,  in 
quare  impedit^  and  every  other  case.  Let  us  stand  by  the  rules  of 
pleading,  which  if  we  infringe  here  we  may  destroy  altogether.  We 
are  all  of  opinion  that  this  plea  in  bar  is  bad. 

Judgmeni  far  the  defendants 


O'BRIEN  V.  SAXON. 
In  thb  Kino's  Bench,  Easter  Term,  1824. 

[Reported  in  2  Bameivall  Sp  Cresswell,  908.] 

Declaration  for  maliciously,  and  without  any  reasonable  or  prob- 
able cause,  suing  out  a  commission  of  bankruptcy  against  the  plaintiff. 
Plea,  that  before  the  suing  out  of  the  commission,  to  wit,  on,  &c.,  at, 
&C.,  the  plaintiff  being  a  dealer  and  chapman,  and  seeking  his  trade,  of 
living  by  buying  and  selling,  and  being  indebted  to  the  defendant  in 
the  sum  of  £100  and  upwards,  became  and  was  a  bankrupt,  within  the 
meaning  of  the  several  statutes  then  and  still  in  force  concerning  bank- 
rupts, or  some  or  one  of  them,  wherefore  the  defendant  sued  out  the 

1  Archbishop  r.  Kemp,  Cro.  El.  639;  Wliitnel  v.  Cook,  Cro.  El  812;  King  ». 
Hopper,  Cro.  Jao.  598 ;  White  v.  Stubbs,  1  Lev.  807 ;  s.  o.  2  Saund.  204 ;  Anon., 
1  Roll.  47 ;  Ruishbrook  v.  Pueanie,  4  Leon.  16  ;  Cooper  r.  Monke,  Willes,  52  ;  Hooker 
V.  Nye,  1  C,  M.  &  R.  258;  Langford  v.  Waghorn,  7  Price,  670;  Sollj  v.  Neish,  2  C, 
M.  &  R.  365 ;  Gr.  Falls  Co.  v,  Wooster,  16  N.  H.  412  {aemble) ;  Hyatt  v  Wood,  4  Johoa. 
160,  accord.  —  Ed. 
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commission  of  bankrupt  in  the  declaration  mentioned.  Replication, 
that  the  defendant,  of  his  own  wrong,  and  without  the  causes  bj  him 
in  his  plea  alleged,  committed  the  said  grievances  in  the  declaration 
mentioned.  To  this  replication  the  defendant  demurred,  and  assigned 
for  cause  that  the  plaintiff  had  attempted  to  put  in  issue  three  distinct 
allegations,  contained  in  the  defendant's  plea,  viz.,  the  plaintiff's  trad- 
ing, his  bankruptcy,  and  the  petitioning  creditor's  debt. 

JUanninffy  in  support  of  the  demurrer,  cited  Cockerill  v.  Armstrong ; 
that  was  trespass  for  taking  a  gelding,  and  the  defendant  pleaded  that 
the  I0CU8  in  quo  was  one  hundred  acres,  and  that  J.  S.  was  seised 
thereof  in  fee,  and  that  the  defendant  as  his  servant,  and  by  his  express 
orders,  took  the  gelding  damage-feasant.  The  plaintiff  replied  de  tn- 
juria  8tia  propria  absque  tali  causa ;  and  it  was  held  that  the  repli- 
cation was  bad,  because  it  put  in  issue  three  or  four  things.  In  this 
case  the  replication  puts  in  issue  the  trading,  the  act  of  bankruptcy, 
and  the  petitioning  creditor's  debt,  and  therefore  is  bad. 

CampbeU,  contra,  was  stopped  by  the  court. 

-Per  Curiam.  Those  three  facts  connected  together  constitute  but 
one  entire  proposition^  and  therefore  the  replication  is  good^  lo" 
Crogate's  Case,  it  is  laid  down  that  the  general  replication,  de  injuria 
sua  propria^  is  proper,  when  the  defendant's  plea  consists  of  matter  of 
excuse,  and  of  no  matter  of  interest  whatever.  Here  the  plea  consists 
of  matter  of  excuse  only.  In  Robinson  v.  Rayley,  the  defendant  in 
trespass  pleaded  a  right  of  common  for  his  cattle  levant  and  couchant. 
The  plaintiff  replied  that  they  were  not  his  own  commonable  cattle 
levant  and  couchant.  The  defendant  demurred  specially,  because  the 
replication  was  multifarious;  but  the  court  held  the  replication  good, 
the  rule  being  not  that  issue  must  be  joined  on  a  single  fact,  but  on 
a  single  point,  and  that  it  was  not  necessary  that  this  single  point 
should  consist  only  of  a  single  fact;  and  Lord  Mansfield  says,  '^Here 
the  point  is,  the  cattle  being  entitled  to  common :  this  is  the  single 
point  of  the  defence ;  but  in  fact  they  must  be  both  his  own  cattle, 
and  also  levant  and  couchant,  which  are  two  different  essential  circum- 
stances of  their  being  entitled  to  common,  and  both  of  them  absolutely 
requisite."  So  in  this  case  the  point  is,  whether  the  plaintiff  duly 
became  bankrupt ;  ^nd  in  order  to  establish  that,  there  must  be  a  trad- 
ino;,  an  act  of  bankruptcy,  and  a  good  petitioning  creditor's  debt;  and 
these  three  circumstances  are  essential  to  constitute  him  a  bankrupt. 

\e  judgment,  therefore,  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff} 

1  Whittaker  v.  Mason,  2  B.  N.  C.  869 ;  Griffin  o.  Yates,  2  B.  N.  C.  679 ;  Stickls  r 
Richmond,  1  Hill,  77,  accord.  —  Ed. 
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H.  C.  SELBY,  Esq.,  v.  BARDONS  and  Anotheb. 
In  the  Kino's  Bench,  Hilary  Tebh,  1832. 

[Reported  in  8  BamevoaU  4r  Adolphut,  2.) 

DscLABATiON  in  replevin  for  taking  the  plaintiff's  goods  and  chat- 
tels in  Ycmlam  Buildings,  Gray's  Inn,  in  the  county  of  Middlesex,  and 
detaining  the  same  against  sureties  and  pledges.  The  fburth  avowry 
and  cognizance  were  by  the  defendant  Bardons,  as  collector  of  the 
poor-rates  of  that  part  of  the  parish  of  St.  Andrew,  Holbom,  which  lies 
above  the  bars,  in  the  county  of  Middlesex,  and  of  the  parifih  of  St. 
George  the  Martyr  in  the  said  county,  and  by  the  other  defendant  as 
his  bailiff;  and  it  stated  that  the  plaintiff  was  an  inhabitant  of  the  said 
part  of  the  parish  of  St.  Andrew,  Holbom,  and  by  law  ratable  to  the 
relief  of  the  poor  of  that  part  of  the  said  parish,  and  of  the  parish  of  St. 
George  the  Martyr,  in  respect  of  his  occupation  of  a  tenement  situate 
in  the  said  place  in  which,  &c.,  and  within  the  said  part  of  the  parish 
of  St.  Andrew ;  that  a  rate  for  the  relief  of  the  poor  of  that  part  of  St. 
Andrew,  Holbom,  and  of  the  parish  of  St.  George  the  Martyr,  was 
duly  ascertained,  made,  signed,  assessed,  allowed,  given  notice  of,  and 
published  according  to  the  statutes ;  and  that  by  the  said  rate  the 
plaintiff  was,  in  respect  of  such  inhabitancy  and  occupation  as  afore- 
said, duly  rated  in  the  sum  of  £7;  that  Bai'dons,  as  collector,  gave  him 
notice  of  the  rate,  and  demanded  payment,  which  he  refused ;  that  the 
plaintiff  was  duly  summoned  to  appear  at  the  petty  sessions  of  the 
justices  of  the  peace  for  the  said  county,  to  be  holden  at  a  time  and 
place  duly  specified,  to  show  cause  why  he  refused  payment;  that  he 
appeared,  and  showed  no  cause;  that  a  warrant  was  duly  made  under 
the  hands  and  seals  of  two  justices  of  peace  for  the  county  then  pres- 
ent, directed  to  Bardons  as  collector,  requiring  him,  according  to  the 
statute,  to  make  distress  of  the  plaintiff's  goods  and  chattels ;  that  the 
waiTant  was  delivered  to  Bardons,  under  which  he,  as  collector, 
avowed,  and  the  other  defendant,  as  his  bailiff,  acknowledged  the 
taking  of  the  goods  as  a  distress,  and  prayed  judgment  and  a  return  of 
the  goods.  The  p^^intiff  pleaded  in  bar  that  the  defendants  of  their 
own  wrong,  and  without  such  cause  as  they  had  in  their  avowry  and 
cognizance  alleged,  took  the  plaintiff's  goods  and  chattels,  &c.  To 
this  plea  there  was  a  special  demurrer,  and  the  causes  assigned  were, 
that  the  plea  in  bar  tendered  and  offered  to  put  in  issue  several  distinct 
matters,  —  the  inhabitancy  of  the  plaintiff ;  his  chargeability  to  the  re- 
lief of  the  poor,  in  respect  of  his  occupation  mentioned  in  the  avowry 
and  cognizance ;  the  ascertainment,  making,  signing,  assessing,  allow- 


156  SELBY  V.  BABDONS.  [CHAP.  III. 

ance,  notice,  and  publication  of  the  rate ;  the  rating  and  assessment 
of  the  plaintiff;  the  notice  to  him  of  the  rate;  the  demand  and  re- 
fusal of  the  sum  assessed ;  the  summons,  the  appearance  before  the 
justices,  the  warrant  of  distress,  and  dt^ livery  thereof  to  the  defendant 
Bardons.  Another  cause  assigned  was,  that  the  plea  in  bar  was 
pleaded  as  if  the  avowry  and  cognizance  consisted  wholly  in  excuse  of 
the  taking  and  detaining,  and  did  not  avow  and  justify  the  snme,  and 
claim  a  right  to  the  goods  and  chattels  by  virtue  of  the  statutes 
To  the  fiflh  and  sixth  avowries  and  cognizances,  which  were  similai 
in  form  to  the  fourth,  the  plaintiff  pleaded  de  injuria;  and  there 
were  special  demurrers,  assigning  the  same  causes  as  above.  The 
plaintiff  joined  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term  by  Coleridge  in  sup- 
port of  the  demuiTer,  and  Maide,  contra.  The  judges  not  being 
agreed  in  their  opinions,  now  delivered  judgment  seriatim.  The 
points  urged  and  the  authorities  cited  in  argument  are  sufficiently 
stated  and  commented  on  in  the  opinions  delivered  by  them. 

Patteson,  J.  The  pleas  in  bar  to  the  fourth,  fifth,  and  sixth  cog 
nizances  are  so  entirely  at  variance  with  one  of  the  principal  objects  of 
special  pleading,  viz.,  that  of  bringing  the  parties  to  clear  and  precise 
issues  of  fact  or  of  law,  that  I  cannot  bring  my  mind  to  consider  them 
as  maintainable  upon  principle.  But  if,  upon  the  authority  of  decided 
cases,  it  should  appear  that  they  are  maintainable,  I  am  not  prepared 
to  overrule  those  cases  upon  any  opinion  that  I  may  entertain  respect- 
ing the  inconvenience  of  so  general  a  form  of  issue ;  and  I  am  free  to 
confess  that,  after  an  attentive  examination  of  the  authorities,  I  am  of 
opinion  that  the  pleas  arc  maintainable. 

The  leading  case  upon  the  subject  (I  mean  Crogate's  Case,  for  the 
Year-Books  throw  little  light  on  the  subject)  is  by  no  means  consist- 
ent in  all  its  different  parts,  and  much  that  is  contained  in  the  four 
resolutions  is  unnecessary  to  the  decision  of  the  case  itself. 

The  pleadings  were  in  substance  as  follows :  Trespass  for  driving 
cattle.  Plea,  a  right  of  common  as  copy-holder  in  a  piece  of  pasture 
into  which  the  plaintiff  had  put  his  cattle ;  and  that  defendant,  as  ser- 
vant of  tlie  commoner,  drove  them  out.  Replication,  de  injuria  sua 
propria  absque  tali  causa. 

The  first  resolution  is  in  substance  this :  that  the  replication  de  hyu- 
ria  absque  tali  causa  refei*s  to  the  whole  plea ;  for  all  is  but  one  cause. 
The  second  resolution  is,  that  where  any  interest  in  land,  or  common, 
or  rent  of  or  way  over  land  is  claimed,  de  injuria  is  no  plea;  for  it  is 
properly  when  the  plea  does  consist  of  matter  of  excuse  only,  and  no 
matter  of  interest  whatever.  The  third  resolution  is,  that  where  the 
defendant  justifies  under  authority  from  the  plain ti^  de  iiyuria  is  no 
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plea;  so  where  he  justifies  under  authority  of  law.  The  fourth  resolu- 
lion  is,  that  the  issue  in  the  case  then  at  bar  would  be  full  of  mul- 
tiplicity. 

Upon  the  authority  of  this  case,  if  the  ple^  in  bar  now  under  con- 
sideration be  bad,  they  must  be  so  on  one  of  the  following  grounds: — 

Either  that  the  avowries  claim  some  interest,  or  that  the  defendant 
justifies  under  authority  of  law  within  the  meaning  of  the  third  resolu- 
tion, or  that  they  are  bad  for  multiplicity. 

In  the  first  place,  as  to  any  claim  of  interest,  it  is  plain  that  the 
avowries  claim  no  interest  whatever  in  land,  the  sort  of  interest  to 
which  the  second  resolution  is  in  words  confined.  But,  supposing  any, 
interest  in  goods  were  within  the  spirit  of  that  resolution,  still,  I  appre- 
hend that  it  must  be  an  interest  existing  antecedent  to  the  seizure 
complained  of,  and  not  one  which  arises  merely  out  of  that  seizure ; 
otherwise  this  plea  could  never  be  good  in  replevin  where  a  return  of_ 
goods  is  claimed,  and,  of  course,  an  interest  in  them  is  assertecly  In- 
deed,  it  seems  to  be  considered  in  some  text-books  that  this  plea  in 
bar  can  never  be  used  in  replevin ;  but  on  reference  to  the  authorities 
cited  for  that  position,  they  all  appear  to  be  cases  where  an  interest  in 
land  was  claimed  by  the  avowry.  In  this  respect,  I  confess  that  I  can- 
not see  any  distinction  between  an  action  of  replevin  and  one  of  tres- 
pass ;  and  as  the  plaintiff  can  bring  either  at  his  election,  it  would  be 
strange  if  he  should  be  able  by  suing  in  trespass  to  entitle  himself  to 
the  general  form  of  replication,  but  if  he  sues  in  replevin  should  be 
debarred  from  it.  The  case  of  Wells  v.  Cotterel  ^  was  cited  at  the 
bar  to  establish  that  the  plea  of  de  injuria  is  good  in  replevin ;  but  it 
appears  in  that  case  that  three  of  the  judges  held  it  good  against  the 
opinion  of  the  fourth,  but  that  a]!  the  court  held  the  avowry  bad,  and 
therefore  no  decision  was  necessary  as  to  the  plea.  On  the  other 
hand,  the  case  of  Jones  v.  Eitchin  is  commonly  referred  to  as  estab- 
lishing the  position  that  this  plea  in  bar  can  never  be  used  in  replevin ; 
but  it  does  not  go  that  length,  for  the  avowry  there  was  for  rent  in 
arrear,  and,  therefore,  de  ir^uria  would  have  been  equally  bad  had  the 
farm  of  the  action  been  trespass.  For,  in  White  v.  Stubhs,*  which 
was  an  action  of  trespass,  de  injuria  was  held  to  be  a  bad  replication, 
the  plea  claiming  an  interest  in  land,  and  justifying  the  taking 
the  goods  as  encumbering  a  room  to  which  the  defendant  showed 
title. 

As,  therefore,  the  avowries  in  this  case  show  no  interest  in  land  or  in 
the  goods  seized,  except  that  which  arises  from  claiming  a  return ;  and 
as  I  find  no  authority  for  saying  that  such  claim  of  return  is  an  interest 
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within  the  meaning  of  the  second  resolution  in  Crogate^s  Case,  it  seems 
to  me  that  the  avowries  show  matter  of  excuse  only,  and  that,  as  to 
this  ground  of  objection,  the  general  pleas  in  bar  of  de  injuria  are 
good. 

In  the  next  place,  are  the  general  pleas  bad  on  account  of  any  au- 
thority in  law  shown  by  the  avowries  ? 

It  is  certainly  stated  in  the  third  resolution  in  Crogate's  Case,  that 
the  replication  de  iiywria  is  bad  where  the  plea  justifies  under  an  au- 
thority in  law ;  but  this,  if  taken  in  the  full  extent  of  the  tei^ns  used, 
is  quite  inconsistent  with  part  of  the  first  resolution,  which  states, 
that  where  the  plea  justifies  under  the  proceedings  of  a  court  not  of 
record,  the  general  replication  may  be  used,  or  where  it  justifies  under 
a  capias  and  warrant  to  sheriff  all  may  be  traversed  except  the  capias, 
which  cannot,  because  it  is  matter  of  record  and  cannot  be  tried  by 
a  jury.  Now,  the  proceedings  of  a  court  not  of  record^  and  the  war- 
rant to  a  sheriff  and  seizure  under  it,  are  surely  as  complete  authorities 
in  law  as  any  authority  disclosed  by  the  present  avowries.  With  re- 
spect to  the  proceedings  of  a  court  not  of  record,  a  quaere  is  made  in 
Lane  v.  Robinson,^  whether  a  replication  de  injuria  would  be  good ; 
but  the  point  did  not  arise  in  the  case,  and  the  Year-Books  referred  to 
in  Crogate's  Case  warrant  the  conclusion  that  it  would.  In  Bro.  Abr. 
title  De  Son  Tort  Demesnej  there  are  instances  of  this  replication  to  a 
plea  justifying  by  authority  of  law.  There  b  also  the  case  referred  to 
in  the  argument  at  the  bar,  of  Chancy  v.  Win  and  Others,  in  which 
it  is  laid  down  by  Lord  Holt,  that  de  injuria  is  a  good  replication  in 
many  cases  where  the  plea  justifies  under  an  authority  in  law.  I  do 
not  therefore  think  that  the  present  pleas  are  objectionable  on  that 
ground. 

In  the  last  place,  are  the  pleas  bad  on  account  of  the  issue,  tendered 
by  them,  being  multifarious  ? 

If  this  were  res  integra^  I  should  have  no  hesitation  in  holding  that 
they  were  bad;  and  it  cannot,  I  think,  be  denied  that  the  present 
issues  are  as  full  of  multiplicity  as  that  in  Crogate's  Case,  and  to  which 
the  fourth  resolution  there  applied.  But  I  am  unable  to  find  any  in- 
stance in  which  this  general  replication  has  been  held  bad  on  that 
ground.  The  objection  is  indeed  mentioned  in  the  cases  cited  from 
Lord  Chief  Justice  Willes's  reports,  but  in  no  one  of  those  cases  does 
the  decision  proceed  on  that  objection  alone,  and  in  all  of  them  there 
were  other  undoubted  objections.  In  Cooper  v.  Monke,'  the  plea  jus- 
tified under  a  distress  for  rent,  and  the  general  replication  was  clearly 
bad  within  the  second  resolution  in  Crogate's  Case.    In  Cockerill  v- 

1  2  Mod.  108  s  Willes,  62. 
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Armstrong,  the  plea  justified  under  a  seizure  of  cattle  damage  feasant 
in  a  close  of  which  the  bailiff  and  burgesses  of  Scarborough  were 
alleged  to  be  seised  in  fee ;  an  interest,  therefore,  was  claimed  in  the 
land,  and  the  general  replication  was  bad  within  the  same  resolution  ; 
and  Lord  Chief  Justice  Eyre,  in  commenting  on  that  case  in  Jones  v. 
Kitchin,  expressly  states  that  the  replication  was  bad  on  that  ground, 
and  not  because  it  put  two  or  three  things  in  issue,  for  that  may  hap- 
pen in  every  case  where  the  defence  aiises  out  of  several  facts  all 
operating  to  one  point  of  excuse.  In  Bell  v.  Wardell,^  the  pleas  set  up 
a  custom,  which  was  held  bad,  and,  therefore,  any  decision  as  to  the 
general  replication  became  unnecessary. 

It  is  every  day's  practice  where  the  plea  justifies  an  assault  in  de- 
fence of  the  possession  of  a  close,  or  removing  goods  doing  damage  to 
it,  to  reply  de  injuria  generally,  and  yet  this  objection  as  to  the  multi- 
farious nature  of  the  issue  would  apply  in  both  cases.  The  same  ob- 
servation holds  good  where  this  general  replication  is  used  in  actions 
for  libel  or  slander,  in  which  a  justification  is  pleaded. 

Many  cases  are  referred  to  in  Com.  Dig.  tit.  Pleader,  (F)  18,  and 
several  following  numbers,  and,  again,  8  (M)  29,  in  none  of  Which  do 
I  find  that  the  general  form  of  replication  has  ever  been  held  bad  on 
account  of  its  putting  in  issue  several  facts. 

The  cases  of  Robinson  v,  Rayley,'  and  O'Brien  v.  Saxon,  are  au- 
thorities to  show  that  it  cannot  be  objected  to  on  that  account,  pro, 
vided  the  several  facts  so  put  in  issue  constitute  one  cause  of  defence, 
which,  as  it  seems  to  me.  they  always  will,  where  the  plea  is  properly 
pleaded,  however  numerous  they  may  be,  since  if  they  constitute  more 
than  one  cause  th?  p)ft?^  will  Y^  ^o^^bje^ 

The  present  avowries  state  many  facts  undoubtedly,  but  they  are  all 
necessary  to  the  defence,  and  combined  together  they  show  but  one 
cause  of  defence,  namely,  that  the  plaintiff's  goods  were  rightfully 
taken  under  a  distress  for  poor-rates ;  and  if  the  general  replication  be 
held  bad  in  this  case,  I  am  at  a  loss  to  see  in  what  case  such  a  replica- 
tion can  be  held  good,  where  it  puts  more  than  one  fact  in  issue.  I 
am  compelled  tl.erefore,  however  reluctantly,  to  come  to  the  con- 
clusion that  the  pleas  in  bar  are  good. 

Pabks,  J.,*  after  stating  the  pleadings,  proceeded  as  follows :  — 

The  question  for  our  decision  is,  whether  the  objections  pomted  out 
]n  the  special  demurrer,  and  which  have  been  insisted  upon  in  the  ar- 
gument before  us,  are  well  founded  in  law  ?  It  appears  to  me,  upon 
an  examination  of  the  authorities,  that  they  are  not,  and  that  the  pleas 
in  bar  are  good. 

1  Willei,  202.  s  1  Burr.  816. 

'  Taanton,  J.,  delirered  no  judgment,  harug  been  consulted  in  the  cause  wheo 
at  the  bar. 
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It  is  true  that  these  pleas  in  bar  put  in  issue  a  great  number  of  dis- 
tinct facts;  and  it  is  also  true  that  the  general  rule  is,  that  where  any 
pleading  compnses  several  traversable  facts  or  allegations,  the  whole 
ought  not  to  be  denied  together,  but  one  point  alone  disputed  ;  and  I 
am  fully  sensible  that  the  tendency  of  such  a  rule  is  to  simplify  the 
tria'  of  matters  of  fact,  and  to  save  much  expense  in  litigation^  But  it 
IS  quite  clear,  that  from  a  very  early  period  in  the  historj^^of  the  law, 
Jin  exception  to  this  general  rule  has  been  allowed  with_re8pect  to  all 
actions  of  trespass  on  the  "case.  In  the  plea  of  the  general  issuer  and 
with  respect  to  sonic  actions  of  tort,  in  J>be^j;epli cation  of_de  ijyuria 
8ua  propria  absffue  tali  causa.  This  replication,  where  it  is  without^ 
doubt  admissible,  generally,  indeed  it  may  be  said  always,  puts  in 
issue  more  than  one  fact,  and  often  a  great  number.  For  instance,  in 
an  action  of  assault,  where  there  is  a  justification  that  the  defendant 
was  possessed  of  a  house ;  that  the  plaintiff  entered ;  that  the  defend- 
ant requested  him  to  retire,  and  he  refused ;  that  the  defendant  laid 
his  hands  on  the  plaintiff  to  remove  him,  and  the  plaintiff  resisted ;  —  all 
these  facts  may  be  denied  by  this  general  replication.  C!om.  Dig. 
Pleader,  (F)  18.  Hall  v.  Gerard.^  So,  where  an  obligation  to  repair 
fences,  and  a  breach  of  the  fences  by  the  plaintiff  is  pleaded  as  an  ex- 
cuse for  a  trespass  with  cattle.  Rastell,  621  a.  Com.  Dig.  Pleader,  3 
(M)  29.  So,  if  there  be  a  justification  of  assault  and  false  imprison- 
ment, on  the  ground  of  a  felony  committed,  and  reasonable  suspicion 
of  the  plaintiff;  Bro.  Abr.  De  Son  Torty  49.  So  as  to  other  justifica- 
tions in  the  like  action ;  Ibid.  18,  20.  Under  the  precept  of  an  admi- 
ralty court,  or  under  a  precept  after  plaint  levied  in  a  county  or  hun- 
dred court,  Rastell,  668  a,  many  facts  may  be  put  in  issue  by  the  gen- 
eral replication,  and  there  appears  no  question  about  the  validity  of 
such  a  replication ;  Crogate's  Case.  The  case  of  O'Brien  v.  Saxon  is 
a  further  authority  to  the  same  effect,  that  many  facts  may  be  in- 
cluded in  one  issue ;  and  if  many  facts  may  be  traversed,  it  can  be  no 
valid  objection  that  more  than  usual  are  denied  in  any  particular 
case. 

I  must  not,  however,  omit  to  notice,  there  is  a  dictum  of  Lord  Chief 
Justice  Willes  in  the  case  of  Bell  v.  Wardell,^  that  the  general  repli- 
cation of  de  injuria  was  bad  on  this  ground,  and  also  in  that  of  Cock- 
erill  V,  Armstrong ;  but  Lord  Chief  Justice  Eyre,  in  Jones  v.  Kitchin, 
disapproves  of  that  dictum,  and  says  that  the  reason  is  not  that  the 
replication  puts  two  or  three  things  in  issue ;  and  both  these  cases  may 
be  supported  on  another  ground,  namely,  that  in  one  a  right  in  the 
natuve  of  a  right  of  way,  in  the  other  a  seisin  in  fee,  would  be  included 
in  the  traverse. 

1  L^tch,  1^8,  2S1,  27a.  «  WiUes,  2M, 
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It  seems  clear  to  me,  therefore,  that  this  general  traverse  in  actions 
of  tort  is  not  bad  on  account  of  the  multiplicity  of  the  matters  put  in  _ 
issue ;  and  unless  there  be  some  distinction  between  actions  of  replevin 
and  actions   of  tort  (a  point  I  shall   afterwards   consider),  the  first 
ground  of  objection  must  fail. 

The  second  ground  is,  that  the  avowry  and  cognizance  claim  an 
interest  in  the  goods,  and  that  for  this  reason  the  pleas  in  bur  are  not 
admissible.  Upon  the  best  consideration  I  have  been  able  to  give  to 
the  authorities  on  this  subject,  which  are  (many  of  them)  obscure  and 
contradictory,  I  do  not  think  that  any  interest  is  claimed  in  these 
pleadings,  within  the  meaning  of  that  word  in  the  rules  laid  down  on 
this  subject.  In  Crogate's  Case,  the  principal  authority,  three  cases  are 
mentioned  in  which  the  general  traverse  is  not  allowed. 

The  firet  is^  where  matter  of  record  is  parcel  of  the  issue  ;  and  that 
for  the  obvious  reason,  that  if  it  were  permitted,  it  would  lead  to  a 
wronff  mode  of  trial. 


The  second  case  is,  where  the  defendant  in  his  own  right,  or  as  ser- 
vant to  another  (who  is  by  that  decision  pat  on  the  same  footing  as 
his  master),  claims  an  interest  in  the  land,  or  any  common,  or  rent 
going  out  of  the  land,  or  any  way  or  passage  upon  the  land. 

The  third  case  is,  where,  by  the  defendant's  plea,  any  authority  or 
power  is  mediately  or  immediately  derived  from  the  plaintiffi  Under 
this  description  is  included  any  title  by  lease,  license,  or  gift  from  the 
plaintiff;  Bro.  Abr.  De  Son  Tort  Demesne^  41 ;  or  lease  from  his  lessee ; 
16  Hen.  VIL3.  Bro.  Abr.  \Z>e  Son  Tort  Demesne^  53.  It  is  also  added 
in  Crogate's  Case,  that  the  same  law  is  of  an  authority  given  from  the 
law,  as  to  view  waste ;  but  in  the  case  cited  from  the  Year  Book,  12 
Ed.  IV.  10  b,  as  supporting  this  position,  the  plea  stated  that  the  plain- 
tiff claimed  as  tenant  by  statute  merchant,  and  defendant  justified  his 
entry  under  his  right  to  view  waste,  so  that  matter  of  record  would 
have  been  in  issue  under  the  general  replication.  This  explanation  of 
the  case  was  given  at  the  bar  in  Chancy  v.  Win,  and  in  the  same 
case  Lord  Holt  says,  that  the  case  of  a  right  of  entry  to  view  waste  is 
upon  a  special  reason,  because  the  seisin  of  the  lessor  would  be  in- 
volved in  the  issue.  As  a  general  proposition,  indeed,  it  is  untrue  tha^ 
authority  of  law  may  not  be  included  in  the  traversCj  it  being  clear 
that  an  arrest  by  a  private  individual  or  a  peace  officer^  is  hy  i\vl 
authority  from  the  law ;  and  yet  pleas  containingsuch  a  justification 
may  be  denied  by  a  general  traverse. 

Ijord  Coke  says,  after  laying  down  these  three  rules,  that  the  general 

pleii  de  injuria^  <fec.,  is  properly  when  the  defendant's  plea  doth  consist 

merely  of  matter  of  excuse,  and  of  no  matter  of  interest  whatever. 

By  this  I  understand  him  to  mean  an  interest  in  the  realty,  or  an  io* 
— n 
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terest  in,  or  title  to  chattels,  averred  in  the  plea,  and  existing  prior  to, 
and  independently  of  the  act  complained  of,  which  interest  or  title 
would  be  in  issue  on  the  general  replication  ;  and  1  take  the  principle 
of  the  rule  to  be,  that  such  alleged  interest  or  title  shall  be  specially 
traversed,  and  not  involved  in  a  general  issue. 

It  is  contended,  however,  on  the  part  of  the  defendants,  that  the 
interest  here  meant  is  one  that  the  party  would  acquire  by  the  seizure 
which  forms  the  subject  of  complaint,  and  that  the  replication  would 
be  improper  whenever  the  defendant  justified  under  any  proceedings 
by  which,  if  rightful,  he  would  acquire  an  interest  or  a  special  property. 

If  this  were  the  meaning  of  the  term  "  interest,"  a  general  replicj^- 
tion  would  be  bad  to  a  plea  to  an  action  of  trespass  justifying  seizurc 
under  process  of  the  Admiralty  Court,  or  of  any  inferior  jurisdiction  not 
of  record;  So  in  .case  of  a  justification  of  taking  beasts  in  withernam 
(16  Hen.  VII.  2).  So  of  a  justification  of  seizure  for  salvage ;  Lilly^s 
Entries,  p.  349.  And  yet  in  all  these  cases  it  appears  to  be  settled  that 
the  general  traverse  is  permitted. 

It  seems  to  me,  therefore,  that  the  objection  is  applicable  to  those 
cases  only  where  a  party  justifies  as  having  an  interest,  or  under  one 
who  has  an  interest,  by  title  at  the  time  of  the  act  complained  of, 
which  interest  would  therefore  be  put  in  issue  by  the  general  traverse. 

No  case  or  precedent  cited  on  the  argument,  or  any  that  I  am  aware 
o^  is  against  this  construction  of  the  rule.  In  Cockerill  v,  Armstrong, 
indeed,  before  refen-ed  to,  which  was  the  case  of  a  distress,  damage- 
feasant,  and  impounding,  Lord  Chief  Justice  Willes  says  (among  othei 
observations)  that  the  taking  away  and  impounding  seemed  to  imply  a 
claim  of  right ;  but  there  the  plea  stated  a  seisin  in  fee  in  the  bailiff  ot 
Scarborough,  which  would  have  been  in  issue ;  and  it  is  on  that  ground 
that  the  decision  of  the  court  is  to  be  supported ;  and  so  Lord  Chief 
Justice  Eyre  seems  to  have  thought  in  Jones  v.  Kitchin. 

It  appears  to  me,  then,  that  in  an  action  of  trespass  de  bonis  aspor^ 
Uztis^  a  similar  justification  to  the  present  migl\t  be  traversed  by  the 
general  replication,  as  no  matter  of  interest  in  the  goods  seized  would 
be  included  in  that  traverse;  and  the  only  remaining  question  is, 
whether  it  makes  any  difference  that  the  form  of  action  is  in  replevin. 

Some  modern  treatises  lay  it  down  as  a  general  rule,  that  this  form 
of  pieading  is  inadmissible  altogether  in  replevin ;  ^  but  the  authorities 
cited  for  this  position  do  not  bear  it  out  Finch's  Law,  896,  is  one ; 
afler  stating  that  in  all  actions  of  trespass  merely  transitory,  although 
the  defendant  pleads  any  special  matter,  the  plaintiff  may  reply  gen- 
erally, except  where  the  jostifioation  is  by  matter  of  record  or  writing 

1  Chittj  on  Pleading,  622,  5ih  ed. 
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(by  which  he  means  writing  in  the  like  nature)  or  by  some  title  or 
license  irom  the  plaintiff  himself^  he  proceeds  to  state  that  in  all  local 
trespasses  where  title  is  claimed,  the  special  matter  must  be  answered  ; 
and  ^  in  replevin,  which  is  real,  the  title  or  special  matter  must  be 
always  traversed."  I  do  not  think  this  means  to  include  all  replevins, 
but  those  only  where  the  avowry  claims  title  to  the  realty.  In  Jones 
V.  Kitchin,  a  case  of  replevin,  the  plea  in  bar  was  held  bad,  not  because 
it  was  not  pleadable  in  replevin,  but  because  it  would  put  in  issue  a 
title  or  interest  in  land  ;  and  the  proposition  in  the  judgment  in  that 
case,  that  this  plea  could  only  be  allowed  in  actions  for  personal  in- 
juries, is  certainly  too  limited,  as  many  authorities  have  been  cited  to 
show  that  it  is  applicable  to  trespasses  to  goods. 

Indeed,  it  was  conceded  in  the  argument,  that  in  some  cases  of 
replevin  such  a  plea  in  bar  would  be  admissible ;  and  if  admissible  at 
all,  there  seems  to  me  no  reason  why  it  should  not  be  governed  by  the 
same  rules  as  in  an  action  of  trespass  to  goods ;  viz.,  that  it  should  not 
be  admitted  where  matter  of  record,  title,  interest,  or  authority  from 
the  plaintiff  should  be  put  in  issue  by  that  plea  in  bar,  but  it  should 
be  in  all  others* 

And  there  are  some  precedents  in  actions  of  replevin,  of  such  a 
plea  in  bar,  which  were  cited  on  the  argument.  In  Lilly's  Entries, 
849,  there  was  an  avowry  for  siUvage,  with  a  prayer  of  judgment  of  a 
return,  and  such  a  plea  in  bar.  In  Wells  v.  Cotterill,^  there  was  a  sim- 
ilar plea  in  bar,  which  was  held  bad  on  the  ground  that  it  ti*aversed 
matter  of  title,  but  it  does  not  appear  to  have  been  objected  to  for  the 
general  reason  that  such  a  plea  was  inadmissible  in  that  form  of  action. 
Upon  the  whole,  therefore,  my  opinion  is,  that  the  plea  in  bar  is  good 
in  this  case,  as  it  puts  in  issue  no  matter  of  title  or  interest  in  the 
goods,  and  therefore  that  there  should  be  judgment  for  the  plaintiff. 

Lord  Tsntbrdek,  C.  J.  I  consider  the  system  of  special  pleading, 
which  prevails  in  the  law  of  England,  to  be  founded  upon  and  to  be 
adapted  to  the  peculiar  mode  of  trial  established  in  this  country,  the 
trial  by  the  jury ;  and  that  its  object  is  to  bring  the  case,  before  trial,  to 
a  simple,  and  as  far  as  practicable,  a  sijigle  question  of  fact,  whereby 
not  only  the  duties  of  the  jury  may  be  more  easily  and  conveniently 
discharged,  but  the  expense  to  be  incurred  by  the  suitors  may  be  ren- 
dered as  small  as  possible.  And  experience  has  abundantly  proved, 
that  both  these  objects  are  better  attained  where  the  issues  and  matters 
of  fact  to  be  tried  are  narrowed  and  brought  to  a  point  by  the  previous 
proceedings  and  pleadings  on  the  record,  than  where  the  matter  is  left 
at  large  to  be  established  by  proo^  either  by  the  plaintiff  in  main- 
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tcnance  of  his  action,  or  by  the  defendant  in  resisting  the  claim  made 
upon  him.  I  am  sensible  that  this  principle  has  not  always  been  kept 
in  view  by  the  courts,  and  that  there  have  been,  in  practice,  many  in- 
stances of  departure  from  it,  founded  upon  very  nice  and  subtle 
distinctions.  The  decisions  of  our  predecessors,  the  Judges  of  former 
times,  ought  to  be  followed  and  adopted,  unless  we  can  see  very  clearly 
that  thev  are  erroneous,  for  otherwise  there  will  be  no  certaintv  in  the 
administration  of  the  law ;  and  if  I  had  found  the  question  in  this 
cause  distinctly  decided  in  any  former  case,  I  should  have  thought  it 
my  duty  to  abide  by  the  decision,  especially  in  a  matter  regarding 
rather  the  course  of  proceeding  than  a  question  of  pure  law.  But 
after  an  attentive  consideration  of  the  cases  quoted  at  the  bar,  and  of 
such  others  as  I  have  been  able  to  meet  with  after  a  very  diligent 
search,  I  do  not  find  that  this  has  been  done.  I  find,  indeed,  many 
decisions  and  dicta  not  easily  reconcilable  with  each  other,  founded,  as 
[  have  already  observed,  upon  very  nice  and  subtle  grounds,  and  not 
capable  of  being  reduced  to  any  plain,  or,  to  my  mind,  any  solid  prin- 
ciple. There  is  one  matter  in  which  all  the  authorities  in  our  books 
agree.  If  an  action  of  trespass  be  brought  for  turning  sheep  or  cattle 
to  feed  upon  land  in  the  possession  of  the  plaintiff,  and  the  defendant 
justifies  the  act  by  pleading  that  A.  B.,  his  landlord,  was  seised  of 
certain  lands,  and  demised  the  same  to  him  for  a  term  not  yet  expired, 
and  that  he  thereupon  entered  and  was  possessed  of  the  demised  lands ; 
and  then  goes  on  to  allege,  in  the  ordinary  form  of  prescription,  that 
his  landlord  had  right  of  common  on  the  plaintiflT's  land  for  cattle 
levant  and  couchant  on  the  demised  land,  and  that  he  put  the  cattle 
on  the  plaintiff's  land  in  the  exercise  of  that  right ;  in  such  a  case,  I 
say,  it  is  agreed  by  all  the  decisions  that  the  plaintiff  cannot  reply 
generally  de  injuria  sua  propria  absque  tali  causa^  but  must  traveree 
some  oue  of  the  facts  alleged  in  the  plea,  admitting,  for  the  purpose  of 
the  cause,  all  the  others.  In  such  a  case,  at  least  three  sepuiate  and 
distinct  facts  are  alleged  ;  the  seisin  of  the  landlord,  the  demise  to  the 
defendant,  the  immemorial  right  of  common.  Every  one  of  these 
three  is  necessary  to  the  defence ;  but  the  plaintiff  must  elect  which  of 
them  hewill  deny,  and  when  he  has  so  done,  the  cause  goes  down  to 
the  jury  for  the  trial  of  that  single  fact ;  the  jury  are  not  embarrassed 
by  a  multiplicity  of  matter,  and  the  parties  are  relieved  from  much  of 
the  expense  of  proof,  to  which  they  would  be  subjected  if  all  the  facts 
alleged  in  the  plea  were  to  be  matters  of  proof  and  controverey  before 
the  jury.  In  the  case  now  before  the  court,  the  avowry  alleged  that  a 
poor-rate  was  made ;  that  it  was  allowed  by  the  justices ;  that  the 
plaintiff  was  assessed  in  it  for  his  messuage  in  which  the  distress  was 
taken ;  that  this  messuage  was  within  the  paiish  ;  that  payment  of  the 
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assesflment  was  demanded  and  refused  ;  that  a  warrant  of  justices  was 
issued  to  levy  it,  and  that  the  goods  were  taken  under  the  authority  of 
that  warrant.  Many  distinct  and  independent  facts  are  thus  alleged 
in  the  avowry,  every  one  of  which  is  necessary  to  sustain  the  right  to 
take  the  goods,  and  to  entitle  the  defendant  to  have  them  returned  to 
him  ;  and  if  this  general  plea  in  bar  be  good,  the  defendant  must  prove 
every  one  of  them  at  the  trial,  and  the  jury  must  consider  and  decide 
upon  each  before  a  verdict  can  properly  be  given.  Now,  I  think  I 
might  safely  venture  to  ask  any  plain  and  unlettered  man,  whether  he 
could  find  any  difference  between  the  two  cases  that  I  have  put,  either 
in  common  understanding  or  in  sound  lo^c.  For  myself,  I  must  say 
that  I  can  find  none.  If  no  such  distinction  exists  or  can  be  found, 
why  should  a  different  rule  prevail  ?  why  should  all  the  matters  of 
fact  be  sent  together  to  the  jury  in  the  one  case  and  not  in  the  other? 
To  this  question  I  am  persuaded  that  no  satisfactory  answer  could  be 
given  to  the  mind  of  an  unlettered  man.  To  a  Judge,  who  is  to  act 
upon  the  decisions  of  his  predecessors,  a  binding  if  not  a  satisfactory 
answer  might  be  given,  by  showing  that  the  matter  had  been  already 
so  decided  ;  but  this,  as  I  conceive,  has  not  yet  been  done. 

I  find  it  decided,  that  where,  in  an  action  of  trespass,  the  defendant's 
plea  contains  merely  matter  of  excuse,  and  not  matter  of  right,  a  re- 
plication in  this  fonn  may  be  good  :  and  to  this  there  may,  perhaps,  be 
no  objection  in  principle,  because  the  matter  of  excuse  may,  and  gen- 
erally will  be,  the  only  matter  to  be  tried,  any  previous  allegation 
being  a  matter  of  inducement  only.  I  find  it  also  laid  down.,  that 
where  the  defendant  claims  any  interest  in  land  by  his  plea,  this 
general  replication  will  not  be  good ;  but  it  is  said  that  it  may  bQ_ 
otherwise  in  the  case  of  goods.  Why  there  should  be  such  a  dis- 
tmction  I  am  not  able  to  comprehend.  The  defendant  in  this  case 
does,  certainly  in  one  of  the  avowries,  claim  an  interest  in  the  goods, 
because  he  claims  to  have  them  returned  to  him ;  but  I  do  not  rely  on 
this.  For  the  reasons  which  I  have  thus,  perhaps  imperfectly,  given, 
and  which  are  founded  upon  what  I  conceive  to  be  principle,  and  not 
upon  authorities,  and  which,  therefore,  render  it  unnecessary  for  me  to 
advert  to  particular  cases,  I  feel  myself  reluctantly  bound  to  differ  from 
my  two  learned  Brothers ;  and  it  is  a  satisfaction  to  me  to  know  that 
my  opinion,  which  it  is  my  duty  to  give  as  I  entertain  it,  cannot  preju- 
dice the  plaintiff,  because,  notwithstanding  my  opinion,  the  judgment 
of  the  Court  on  these  demurrers  must  be  given  for  the  plaintiff.  I 
would  only  add,  that  my  view  of  the  case  would  be  the  same  if  this 
were  a  replication  to  a  plea  in  trespass,  or  if  the  defendant  had  pleaded 
instead  of  avowing,  and  so  had  not  claimed  a  return  of  the  goods. 

Judgment  for  the  plaintiff? 

}  Affirmed  in  Exchequer  Chamber,  1  C.  &  M.  600 ;  s.  o.  9  Bing  756.  —Ed. 
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Trespass  for  assault  and  battery.  The  fiflh  plea  stated,  that  J.  K 
and  S.  B^  before  and  at  the  several  times  when,  &c^  were  possessed 
of  a  ceitain  dwelling-house  and  close,  with  the  appurtenances,  situate 
and  being  at  <fec.,  and  being  so  possessed  thereof,  the  said  plaintiff  just 
before  the  said  several  times  when  <fec^  to  wit,  on  &c^  was  unlawfully 
in  the  possession  of  the  said  last-mentioned  dwelling-house,  and  with 
force  and  aims  making  a  great  noise  and  disturbance  therein,  and  at 
the  said  times  when  &c.  was  therein  making  such  noise  and  disturb- 
ance without  the  leave  or  license,  and  against  the  will  of  the  said  J.  E. 
and  S.  B^  and  thereupon  the  said  defiendants,  as  the  servants  of  the 
said  J.  E.  and  S.  B.,  and  by  their  command,  then  and  there  requested 
the  said  plaintiff  to  cense  making  his  said  noise  and  disturbance,  and 
to  go  and  de])art  from  and  out  of  the  said  dwelling-house  and  close, 
which  the  said  plaintiff  then  and  there  wholly  refused  to  do,  where- 
upon the  said  defendants,  as  the  servants  of  the  said  J.  E.  and  S.  B., 
and  by  their  command,  in  the  defence  of  the  possession  of  the  said  last- 
mentioned  dwelling-house,  gently  laid  their  hands  on  the  said  plaintiff 
in  order  to  remove  him  from  the  dwelling-house ;  and  because  he  the 
said  plaintiff  was  then  and  there  armed  with  divers,  to  wit,  two  loaded 
pistols,  and  then  and  there  assaulted  the  said  defendants  with  the  said 
pistols,  and  used  violent  and  menacing  language  and  gestures,  and  put 
them  the  said  defendants  in  alarm  and  peril  of  their  lives,  they  the  said 
defendants,  in  order  to  protect  and  defend  themselves,  and  because 
they  could  not  otherwise  protect  and  defend  themselves,  wrested  and 
took  the  said  pistols  from  the  said  plaintiff  and  in  so  doing  necessarily 
and  unavoidably  seized  and  laid  hold  of  the  said  plaintiff  by  his  arms 
and  a  little  squeezed  the  same,  and  necessarily  and  unavoidably  gave 
and  struck  the  said  plaintiff  a  few  blows  and  strokes,  and  necessarily  and 
unavoidably  a  little  shook  and  gently  pulled  about  him  the  said  plaintiff 
and  necessarily  and  unavoidably  a  little  rent,  tore,  and  damaged  the 
clothes  and  wearing  apparel  of  the  said  plaintiff  and  necessarily  and 
unavoidably  a  little  beat,  bruised,  wounded,  and  ill-treated  him  the 
said  plaintiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  the 
occasion  last  aforesaid ;  which  are  the  said  supposed  trespasses  in 
the  introductory  part  <fec.  mentioned. 

Replication  de  injuria^  and  special  demurrer  thereto.  The  points 
marked  to  be  contended  by  defendant  were,  iBrst,  the  duplicity  of 
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the  replication,  in  not  admitting  or  protesting  any  of  the  allegations  in 
the  plea,  but  involving  them  all  in  the  issue.  Next,  that  the  replica- 
tion put  in  issue  authority  and  command,  which  ought  to  have  been 
separately  traversed ;  and  also  put  in  issue  with  other  matter  title  and 
interest  in  land. 

Byles^  in  support  of  the  demurrer.  This  replication  is  multifarious, 
in  imposing  on  the  defendants  a  necessity  to  prove  eight  distinct  alle- 
gations stated  in  their  plea ;  so  that  while  the  plaintiff  may  content 
himself  with  adducing  evidence  to  disprove  any  one  of  them,  the 
defendants  must  go  to  trial  prepared  to  support  every  one,  without 
knowing  the  particular  one  against  which  the  plaintiff  directs  his 
attack.  [Bayley,  B.  The  putting  in  issue  a  multiplicity  of  facts  in 
one  plea  does  not  make  it  bad  if  they  all  lead  to  one  conclusion,  and 
together  amount  to  but  one  defence ;  Selby  v.  Bardons.]  That  rule 
was  the  ground  of  tne  aecision  in  that  case  (though  Lord  Tenterden 
differed),  and  previously  in  Robinson  v,  Rayley,  and  O'Bi-ien  v,  Saxon  ; 
but  in  all  those  cases  possession  of  the  party  at  the  time  was  alleged ; 
whereas  it  is  wanting  in  this  plea,  which  alleges  many  distinct  matters 
not  reducible  to  one  proposition.  [Lord  Lykdhubst,  C.  B.  The  plea 
imports  an  actual  possession  by  Easto  and  BuUen  as  well  as  the  plain- 
tiff at  the  time ;  and  the  replication  is  constantly  in  this  form,  where 
the  defendants  rely  on  possession  only.  Is  there  any  doubt  except  aa 
to  the  command?  Bayley,  15.  Are  the  facts  in  this  plea  any  more 
than  one  excuse  for  a  trespass  ?] 

But  the  issue,  if  not  multifarious,  involves  authority  and  command. 
Now  command  generally  cannot  be  involved  in  the  issue,  but,  if  at  all, 
must  be  separately  traversed.  The  text-books  say,  if  a  man  justify  by 
warrant  of  another,  de  injuria  is  not  proper.^  Mr.  Serjt.  Williams,  in 
2  Saunders,  295  b,  adopts  the  declaration  of  Eyre,  C.  J.,  in  Jones  v. 
Edtchin,  that  that  replication  is  not  allowed,  if  the  plea  relate  ^  to  any 
commandment."  [Bayley,  B.  Crogate's  Case  shows  that  an  author- 
ity mediately  or  immediately  emanating  from  the  plaintiff  must  not  be 
involved  in  the  issue.  Here  the  command  is  from  a  stranger.]  It  is 
difficult  to  perceive  why,  if  the  command  of  the  plaintiff  may  not  be 
involved  in  the  issue,  the  command  of  a  stranger  may.  In  both  cases 
two  questions  are  involved,  —  the  existence  of  the  party  to  give  the 
command,  and  that  of  the  command  itself.  But  before,  as  well  as 
after,  Crogate*s  Case,  there  are  authorities  to  show  that  a  command 
cannot  be  so  traversed,  though  not  derived  from  the  plaintiff.  Fitz- 
herbert's  Abiidgment,  tit.  Issue,  pi.  163.  Brooke's  Abridgment,  tit. 
De  Son  Tort  JJemesne,  pi.  42.    Again,  23  Hen.  VIII.  c.  6,  §  11,  impliei 
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that  the  general  replication  de  injuria^  specially  provided  by  that  act 
in  actions  for  trespasses  done  by  authority  of  the  commissioners  of 
sewers,  was  not  good  at  law.  [Lobd  Lyndhurst,  C.  B.  That  might 
have  been  inserted  to  remove  all  doubt.]  Finch's  Law,  395,  states 
that  a  warrant  from  a  justice  cannot  be  so  traversed,  and  it  is  put  on 
the  same  ground  as  a  license  from  the  plaintiff.  Chancy  u.  Win  is 
the  same  way.  The  justice's  warrant  is  either  a  matter  of  record  or 
not ;  if  it  is,  Selby  v,  Bardons  is  wrong ;  if  it  is  not,  then  the  com- 
mand of  a  stranger  is  not  traversable  by  the  general  replication  de 
injuria.  [Lord  Lyndhurst,  C.  B.  On  the  principle  laid  down  there 
by  Lord  Tenterden  himself,  we  should,  in  cases  like  this,  adhere  to  the 
decisions.  What  a  justice  returns  to  quarter  sessions  may  be  matter 
of  record.  Bayley,  B.  I  am  not  aware  that  a  single  justice  forms 
necessarily  a  court  of  record ;  though,  if  he  acts  judicially,  it  may  be 
different  from  the  committing  a  man  charged  with  an  offence.  In  the 
case  from  Brooke,  the  Court  held  that  it  should  be  put  in  issue  that 
the  ancestor  did  not  hold  by  knight's  service,  or,  that  he  did  not  com- 
mand ;  but  that  the  tenure  and  command  could  not  both  be  put  in 
issue.]  There  is  no  intimation  in  the  above  authorities  that  the  com- 
mand to  be  so  traversable  must  be  derived  mediately  or  immediately 
from  the  plaintiff.^  [Bayley,  B.  Where  defendant  claims  by  authority 
from  the  plaintiff  himself,  de  injuria  generally  is  not  a  good  replication.] 
Secondly,  a  claim  of  interest  in  land  being  apparent  on  the  face  of 
the  plea,  the  traverse  in  this  replication,  though  general,  involves  the 
title  of  Easto  and  Bullen  to  the  possession  of  land,  and  is  therefore 
contrary  to  the  second  resolution  in  Crogate's  Case.  In  Hall  v,  Ge- 
rard,* cited  by  Parke,  J.,  in  Selby  v,  Bardons,  the  fact  of  possession  was 
held  to  be  traversable;  but  the  party  alleged  to  have  possession  was, 
in  that  case,  removed  from  the  actual  enjoyment  of  the  land.  Here, 
unless  Easto  and  Bullen  were  rightfully  in  possession,  their  command 
would  be  no  defence;  now  not  even  they  are  alleged  to  have  been 
actually  in  possession  of  the  land,  but  the  j)laintiff  is  stated  to  have 
been  in  possession  ;  and  as  the  allegation  that  his  possession  was  unlaw- 
ful is  in  fact  traversed  by  him,  Easto  and  Bullen  appear  to  have  had 
only  a  right  of  possession,  or  a  possessory  title  which  cannot  be  trav- 
ersed generally.  [Lord  Lyndhurst,  C.  B.  All  three  were  in  possession. 
Bayley,  B.  The  mistake  of  stating  the  plaintiff  to  be  in  possession 
may  be  so  material  that  we  might  not  give  judgment  on  such  a 
record.']     The  title  of  the  plaintiff  is  also  involved  in  this  issue,  for 

1  Comyns'  Digest,  tit.  Pleader  (F.  22  ),  was  cited  by  Bayley,  B. 
«  Latch,  221. 

'  It  was  liere  agreed  that  it  should  be  considered  as  if  the  defendant  had  pleaded 
that  plaintiff  was  wrongfully  there  making  noise,  &c. 
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the  title  to  the  land  is  not  laid  in  the  defendants,  but  in  other  persons, 
and  the  fact  and  legality  of  the  plaintiff''s  possession  are  in  issue,  and 
must  be  proved  as  matter  of  sub^tance.  They  are  not  mere  induce- 
ments, as  in  Taylor  v.  Markham.  [Baylbt,  B.  The  plea  is  a  chain 
of  many  links  or  facts  making  a  single  defence,  and  the  plaintiff  was 
not  bound  to  single  out  any  particular  one.  Lord  Lyndhubst,  C.  B. 
All  the  facts  stated  in  the  plea  conduct  to,  and  terminate  in,  the  bat- 
tery, which  is  the  subject  of  charge;  so  that,  independently  of  the 
command,  the  whole  of  them  constitute  one  defence.] 

JSiggs  Andrews^  contra,  was  directed  to  confine  himself  to  the  ques- 
tion whether  the  command  could  be  traversed  by  the  general  replica- 
tion. Selby  V.  Bardons  is  directly  in  the  affirmative,  the  command 
being  involved  in  that  issue.  All  the  cases  have  distinguished  between 
justification  under  matters  of  record,  and  under  things  not  matter  of 
record.  Chancy  v.  Win  is  also  in  point,  for  Lord  Holt  took  notice 
of  the  command  being  there  traversed.  [Baylet,  B.  That  issue  was 
said  to  involve  matters  of  record,  for  one  defendant  justified  as  a  com- 
missioner of  excise,  and  the  other  as  his  servant  under  his  warrant.] 

In  Archbishop  of  Canterbury  t;.  Eemp,^  Coke  said,  arguendo^  that 
de  injuria  was  not  a  good  replication  where  the  defendant's  plea  claims 
for  him  an  interest  in  the  freehold ;  "  but  where  one  claims  not  any  in- 
terest, but  justifies  by  command  or  authority  derived  from  another,  it 
is  otherwise,''  Doctrina  PUxcitandi  (pp.  113, 115)  treats  an  authority 
derived  from  the  plaintiff  himself  as  distinct  from  one  derived  from 
another  person,  for  the  former  affords  a  defence  alone,  while  the  latter 
is  only  one  link  in  a  chain  of  facts  which,  together,  compose  one  justi- 
fication. The  defendants  go  too  far  in  citing  cases  tending  to  show 
that  the  command  could  not  be  traversed  at  all,  for  Chambers  v.  Don- 
aldson' overturned  a  similar  doctrine  in  trespass  to  real  property. 
This  plea  states  merely  one  excuse  resulting  from  a  series  of  facts 
pleaded. 
iig^,/^^  [Bayley,  B.  If  the  command  was  not  traversable,  a  man  nright 
^..♦^•^Jjusti^the  expulsion  of  a  party  in  possession  under  the  command  of  a 
••-A"^*^  perfect  stranger.^  If  the  command  was  traversable,  but  only  in  the 
manner  contended  for,  the  result  would  be  that,  in  trespass  against  a 
master  and  his  servant  justifying  under  his  authority,  the  traverse  in 
the  replication  might  be  general  as  against  the  master,  but  not  against 
the  servant.  However,  in  many  actions  brought  against  several  defend- 
ants for  taking  goods,  all  rely  on  a  judgment  recovered  and  fi.  fa, 
issued  against  the  plaintiffs,  but  justify  in  different  characters,  e,  g.y  one 
as  aherif^  another  as  plaintifi^  and  others  as  acting  under  the  sheriff's 

1  Cro.  El.  689.  >  11  East,  66. 
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authority.  Is  it  not  connnon  to  reply,  admitting  the  jadgment  and 
writ,  and  statiug  that  the  defendants,  de  injuria  sua  propria  et  absque 
residua  causce^  committed  the  trespasses ;  thus,  by  one  general  trav- 
erse, involving  in  one  issue  the  seizure  as  well  as  the  command  ?]  ^ 

The  Court  expressed  a  strong  opinion  against  the  demurrer,  but, 
under  the  circumstances,  gave  leave  to  withdraw  it,  and  amend,  on 
payment  of  costs. 


PENN  t;.  WARD. 
Ik  thb  Ezchequeb,  Tbinitt  Tebm,  1885. 

\Reportea  in  2  CromptoUf  Meeson,  f*  BMcoe,  888.] 

Tbespass  for  assault  and  battery.  Pleas,  first,  not  guilty ;  secondly, 
that  the  plaintiff  was  the  apprentice  of  the  defendant,  and  conducted 
himself  improperly  and  saucily,  wherefore  the  defendant  moderately 
chastised  him,  as  he  was  justified  in  doing,  <fec.  Replication  to  the  lat- 
ter plea,  de  injuria;  on  wl^ich  issue  was  joined.  At  the  trial,  before 
Tindal,  C.  J.,  at  the  last  Warwick  Assizes,  it  was  proved  that  the  plain- 
tiff was  the  defendant's  apprentice,  and  having  behaved  in  a  saucy 
manner,  was  beaten  by  the  defendant ;  and  the  plaintiff's  counsel  pro- 
posed to  show  that  the  defendant,  in  beating  him,  had  used  excessive 
and  unjustifiable  violence.  It  was  objected  that  such  evidence  could 
not  be  given  on  these  pleadings,  there  being  no  replication  of  excess. 
The  learned  Judge,  however,  admitted  the  evidence,  and  left  it  to  the 
jury,  who  found  a  verdict  for  the  plaintiff,  damages  one  shilling. 

In  Easter  term,  Adams,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection,  contending  that  the  question  of  excess 
was  not  open  on  these  pleadings ;  and  cited  Dale  v.  Wood,^  Franks  t;. 
Morris,'  Piggott  v.  Kemp,  Selby  v.  Bardons,  Bowen  t;.  Parry,*  Lamb  t;. 
Burnett.*    Cause  was  now  shown  by 

Humfrey  and  JHUler,  The  jury  have  found  that  the  defendant  cor- 
rected the  plaintiff  as  an  apprentice,  but  not  moderately.  And  it  is 
submitted  that,  on  these  pleadings,  not  only  the  cause  alleged  in  thA 
plea,  but  also  the  moderateness  of  the  chastisement,  is  put  in  issue. 
The  replication  de  injuria  is  a  good  answer  to  any  plea  which  justifies 
on  matter  of  fact  only;  Com.  Dig.  Pleader,  F.  19;  Jones  v,  Eatchiiu 

^  See  an  instaDce,  8  Cliitty  on  Pleading,  1204,  4th  ed. 
>  7  B.  Moore,  88.  *  K)  East,  81,  n. 

<  1  Carr.  &  P.  894.  *  1  C.  &  J.  291. 
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One  of  the  facts  stated  by  the  defendant  in  his  plea,  and  indeed  the 
esHcntial  part  of  his  excuse,  was,  that  the  chastisement  was  moderate ; 
that  fact  he  was  bound  to  establish,  and  it  was  properly  left  to  the  jury 
to  decide  upon.  [Aldebson,  B.  The  party  states  ceitain  grounds  on 
which  he  says  he  was  authorized  to  inflict  a  moderate  punishment; 
does  the  replication  do  more  than  deny  the  existence  of  those  grounds  ?] 
A  chastisement  disproportionate  to  the  offence  is  not  excused  by  any 
cause.  Lord  Chief  Baron  Gilbert,  in  his  ''  History  of  the  Common 
Pleas,"  *  puts  a  case  expressly  in  point :  —  "  So,  in  an  action  of  assault 
and  battery,  the  defendant  pleads  that  the  plaintiff  neglected  his  ser- 
vice, per  quod  moderate  castigavit;  the  plaintiff  replies  quod  non 
moderate  castigamt^  and  the  issue  was  found  for  the  plaintiff;  for, 
though  this  be  an  informal  traverse,  and  bad  on  demurrer,  being  rather 
a  traverse  of  the  chastisement  than  of  the  moderate  manner  of  doing 
it,  and  the  right  traverse  should  have  been  de  ir^uria  etia  propria  ad- 
eque  tali  ca^isa ;  yet  after  verdict  it  is  good,  because  the  jury  have 
ascertained  that  he  did  beat  him  immoderately."  [Aldbbson,  B.  No 
doubt  de  iiyuria  puts  in  issue  the  whole  cause ;  the  question  is,  whether 
the  moderate  chastisement  is  part  of  the  cause.  Suppose  the  case  of  a 
plea  of  son  assault  demesne  ;  do  you  mean  to  say  that  the  replication 
de  injuria  would  put  in  issue  the  allegation  that  the  defendant  moUiter 
manus  imposuity  and  a  little  unavoidably,  and  so  ibrth  ?]  In  a  late 
case  of  Reece  v,  Taylor,'  to  a  declaration  for  assault  and  false  impris- 
onment, the  defendant  justified  in  defence  of  his  possession,  with  an 
additional  allegation  that  the  plaintiff  assaulted  him  in  the  presence 
of  a  police  ofScer ;  and  the  Court  held,  on  a  replication  de  injuria^  that 
the  defendant  was  bound  to  prove  the  latter  allegation ;  and  Littledale, 
J.,  is  reported  to  have  said,  that,  under  the  plea  of  son  assault  de  mesne^ 
the  defendant  must  show  an  assault  by  the  plaintiff  commensurate  with 
the  act  complained  of  by  him.  So,  in  Phillips  v,  Howgate,'  where  the 
defendant  justified  an  arrest  under  process  of  the  Court,  and  alleged 
that  the  plaintiff,  having  conducted  himself  violently  while  in  custody, 
he  therefore  struck  him  to  prevent  his  escape,  it  was  held,  on  the  repli- 
cation de  injuria^  that  the  defendant  was  bound  to  prove  the  violent 
conduct  of  the  plaintiff.  [Aldebson,  B.  There  the  violent  conduct 
alone  could  justify  the  striking  of  which  the  plaintiff  complained,  so 
that  it  went  to  form  a  material  part  of  the  excuse.]  In  Cockcroft  v. 
Sraith,^  the  court  appeara  to  have  been  of  opinion  that  immoderate  vio- 
lence could  not  be  justified  under  a  plea  of  son  assault  demesne.    The 

1  P.  154,  referring  to  Awbry  v.  James,  1  Sid.  444;  1  Ventr.  70. 

^  4  Ner.  &  Mao.  469.  >  6  B.  &  Aid.  220.  «  11  Mod.  48. 
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cases  cited  on  the  other  side  are  not  conclosive  against  the  plaintiff 
In  Dale  v.  Wood,  and  Piggott  t;.  Kemp,  the  point  ander  consideration 
was  qaite  different.  In  Lamb  v.  Burnett,  the  only  question  was,  whether 
the  justification  was  made  out  in  other  respects,  independently  of  the 
point  now  in  dispute.  [Alderson,  B.  Mr.  Baron  Bayley  only  left  it 
to  the  jury  in  that  case  to  consider  the  cause  alleged  by  the  defendant, 
and  not  the  excessive  violence ;  and  Lord  Lyndhurst  appears  to  have 
thought  the  excess  ought  to  have  been  replied.  So  far,  therefore,  that 
case  is  an  authority.] 

Adams^  Seijt.,  and  G,  Hayes^  in  support  of  the  rule,  were  stopped 
by  the  Court. 

BoLLAND,  B.  The  Court  is  of  opinion  that,  on  these  pleadings,  the 
plaintiff  had  no  power  to  put  in  issue  the  moderateness  of  the  chas- 
tisement inflicted  by  the  defendant,  but  was  bound  to  reply  the  excess. 
The  case  cited  from  Lord  Chief  Baron  Gilbert  would  undoubtedly 
have  been  an  authority  for  the  plaintiiS^  if  it  had  not  been  impeached 
by  later  decisions,  which  have  laid  it  down  that  the  excess  must  be 
replied.  I  may  observe  that,  since  the  case  of  Reece  v.  Taylor  was 
decided,  my  Brother  Littledale  has  altered  the  opinion  which  he  is 
reported  to  have  expressed  on  that  occasion,  that  the  plea  of  8on  aS" 
sault  demesne  required  the  defendant  to  prove  the  moderation  of  his 
conduct.  The  only  question  is,  whether  this  replication  does  more  than 
put  in  issue  the  cause  alleged  in  the  plea.  What  is  that  cause  ?  The 
right  which  the  defendant  had,  under  the  circumstances,  to  inflict  a 
moderate  chastisement  on  his  apprentice.  The  plea  says  in  effect,  ^  I 
had  a  right  to  beat  my  apprentice  because  he  misconducted  himself." 
That  is,  on  the  face  of  it,  a  satisfactory  answer  to  the  plaintiff's  com- 
plaint ;  and  if  he  meant  to  admit  that  he  had  misconducted  himself, 
but  to  charge  the  defendant  with  unwarrantable  violence,  he  should 
have  replied  that  he  had  not  so  misconducted  himself  as  to  warrant 
such  a  beating.  I  think,  therefore,  that  the  direction  of  the  learned 
Judge  was  wrong,  and  that  the  rule  must  be  made  absolute  for  a  new 
trial. 

Aldbrson,  B.  The  plaintiff  complains  of  a  battery ;  the  defendant 
says  it  was  the  fruit  of  a  moderate  and  suitable  chastisement,  and  goes 
on  to  assign  the  cause  for  which  he  had  a  right  to  inflict  it.  That  cause 
is,  that  the  plaintiff  being  his  apprentice,  behaved  himself  improperly 
and  disobediently ;  and,  being  proved,  it  amounted  to  a  good  justifica- 
tion. The  plaintiff,  by  his  replication,  denies  that  cause,  and  says  the 
defendant  acted,  not  for  the  cause  he  has  assigned,  but  of  his  own 
wrong.  He  puts  in  issue  the  cause,  not  the  character,  of  the  chastise- 
ment—  that  is  to  savt  whether  or  no  he  misconducted  himself  as  an 
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appreptioe.    He  had  no  right,  therefore,  to  go  beyond  thia  iflsub,  and 
raise  a  question  before  the  jury  as  to  the  excesB, 
GuRNBY,  B.,  ooncnrred.  little  absohUe? 


ISAAC  V.  FARRAR 
Iir  THB  ExcHBQVEB,  HnjLBY  Tbbm,  1836. 

« 

[Reported  m  1  Meeson  4r  Wdaby,  66.] 

Assumpsit  by  the  indorsee  against  the  maker  of  a  promissory  note 
for  £250,  payable  three  months  after  date  to  the  order  of  the  maker, 
and  by  him  indorsed  to  one  Henry  Richardson,  who  indorsed  it  to 
the  plaintiff. 

Plea,  that  before  the  making  of  the  said  promissory  note,  to  wit, 
Dn  Ac.,  a  certain  advertisement  had  been  and  was  inserted  in  a  certain 
newspaper,  to  wit,  the  Morning  Herald,  to  the  tenor  and  effect  follow- 
ing, viz. :  "  Money  to  lend  upon  personal  security.  —  Noblemen,  clergy- 
men, and  persons  of  responsibility,  requiring  the  temporary  advance  of 
money,  can  be  immediately  accommodated  with  loans  to  any  amount,  at 
a  very  low  rate  of  interest ;  application  to  be  made  in  the  first  instance 
in  writing,  addressed  to  Mr.  Anderson,  Fludyer  Street,  Westminster." 
And  the  defendant  averred,  that  in  consequence  of  the .  ad vertisement 
he  did,  to  wit,  on  Ac,  call  at  the  said  place,  to  wit,  Ac,  and  there  saw 
one  Charles  Anderson,  and  that  in  consequence  of  the  representations 
made  to  him  by  the  said  C.  Anderson,  he  the  defendant  was  induced 
to  draw  and  deliver,  and  he  did  then  draw  and  deliver,  to  the  said  An- 
derson, two  promissory  notes,  whereby  and  by  each  of  which  the  defend- 
ant promised  to  pay  to  his  own  order  the  sum  of  £250,  three  months 
after  the  date  thereof,  (one  of  them  being  the  said  note  in  the  said  first 
count  mentioned,)  upon  the  faith  of  and  promise  from  the  said  Charles 
Anderson,  that  the  said  notes  should  be  renewed,  when  due,  for  the  space 
of  two  years,  and  that  he  should  receive  from  the  said  Charles  Anderson, 
on  a  certain  day,  to  wit,  the  Friday  then  next  following,  being,  to  wit, 
the  first  day  of  May,  1835,  the  amount  of  the  said  notes,  deducting  din- 
count  and  stamp.    And  the  defendant  further  saith,  that  the  said  Charles 

1  Oakes  v.  Wood,  8  M.  &  W.  150;  Lambert  v.  Hodgson,  1  Bing.  817;  Lamb  v. 
Burnett,  1  C.  A  J.  291;  Bowen  n.  Parry,  1  C  &  P.  394;  Dale  v.  Work,  7  B  Moore, 
33;  Oystead  v.  Shed,  12  Mass.  506;  Great  Falls  Co.  v.  Wooster,  15  N.  H.  412,  I  om- 
linson  v,  Darnall,  2  Head,  538,  accord;  Ayres  v.  Kelly,  11  III.  17;  Fisher  w.  BrMge, 
4  Blackf.  518;  Hannen  v.  Fides,  15  Mass.  347;  Loring  v.  Aborn,  4  Gush.  608;  Curtis 
V.  Carson,  2  N.  H.  539;  Bennett  v.  Appleton,  25  Wend.  371 ;  Elliot  v.  Kilburn,  2  Vt. 
470;  Mellen  v.  Thompson,  82  Vt.  407,  contra.    See  Dean  v.  Taylor,  11  Ex.  68.— -Ed. 
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Anderson  did  not  nor  would^  either  on  Friday  the  said  first  day  of 
May,  1836,  or  at  any  other  time,  (although  often  requested  so  to  do,)  pay 
to  the  said  defendant  the  amount  of  the  said  notes,  deducting  as  afore- 
said, or  any  sum  of  money  whatever ;  but  on  the  contrary  thereof,  the 
defendant  saith,  that  he  the  said  defendant,  to  wit,  on  the  said  first 
day  of  May,  1835,  by  appointment  of  the  said  Charles  Anderson, 
went  to  the  said  place,  to  wit,  12  Fludyer  Street,  but  the  said  Charles 
Anderson  was  not,  nor  was  any  such  person,  either  then  or  at  any  time 
afterwards,  there  to  be  found,  and  that  the  said  transaction  was  a  p^oss 
fraud  and  imposition  upon  him  the  defendant,  and  that  the  note  was 
indorsed  to  the  plaintiff  without  consideration,  and  that  he  holds  the 
same  without  value  or  consideration,  and  that  there  never  was  and  is 
not  any  consideration  or  value  on  the  said  note  between  any  parties 
thereto ;  and  he  further  saith,  that  the  said  Henry  Richardson,  and  the 
said  plaintiff  and  each  of  them,  at  the  several  and  respective  times 
when  the  said  note  in  the  said  first  count  mentioned  was  so  indorsed 
ajid  delivered  to  them  respectively,  as  in  the  said  first  count  mentioned, 
was  privy  to  and  had  full  knowledge  and  notice  of  the  said  transactioji 
in  this  plea  detailed,  and  ot  the  saia  traud  and  imposition ;  and  this 
the  defendant  is  ready  to  verify. 

Replication.  That  the  defendant  of  his  own  wrong,  and  without  the 
cause  by  him  in  that  plea  alleged,  broke  his  said  promise  in  the  said 
first  count  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  in 
the  said  first  count  of  the  said  declaration  in  that  behalf  complained 
against  him,  &c. 

Special  demurrer,  assigning  for  causes  —  First,  that  the  replication 
de  injuria  is  a  bad  plea  to  the  defendant's  plea  in  assumpsit.  Secondly, 
that  the  replication  is  bad  for  duplicity,  because  it  is  too  large,  and  puts 
in  issue  all  the  several  facts  alleged  by  the  plea,  instead  of  putting  in 
issue  the  point  to  be  tried  between  the  parties.  Thirdly,  that  the  facts 
of  the  fraud  and  notice  to  the  plaintifij  and  the  want  of  consideration 
for  the  note  in  the  plaintiff's  hands,  alleged  by  the  plea,  are  distinct 
and  separable  facts,  on  either  of  which  the  plaintiff  might  and  ought 
to  have  tendered  an  issue,  and  he  cannot  by  his  replication  put  both 
in  issue ;  and  the  replication,  because  it  puts  both  such  facts  in  issue,  is 
bad. 

The  case  was  argued  in  the  present  term,  by  Hoggins^  in  support 
of  the  demurrer ;  and  by  Humfrey^  contra,  in  support  of  the  repli- 
cation. 

The  court  took  time  to  consider,  and  the  judgment  of  the  court  wag 
now  delivered  by 

Lord  Abingeb,  C.  B.  On  this  demurrer  to  the  replication,  two 
objections  were  made :  First,  that  its  form  was  improper,  as  the  induce* 
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roent  ofde  injuria^  &c^  wa3  inapplicable  to  an  action  of  assumpsit ;  and, 
'  secondly,  that  it  was  bad  because  it  was  multifarious,  and  put  in  issue 
several  distinct  facts,  each  of  which  would,  if  disproved,  be  decisive 
of  the  action. 

We  think  the  replication  is  good,  notwithstanding  these  objections. 

This  form,  though  most  commonly  used  in  actions  of  trespass,  or 
trespass  on  the  case  for  an  injury,  is  not  inappropriate  to  an  action  cf 
trespass  on  the  case  for  a  breach  of  promise,  where  the  plea  admits  a 
breach)  and  contains  only  matter  of  excuse  for  having  committed  that 
breach.  The  defendant's  breach  of  promise  may  be  considered  as  a 
wrong  done,  and  the  matter  included  under  the  general  traveree  absque 
tali  causa^  and  thereby  denied,  as  matter  of  excuse  alleged  for  the 
breach.^  —  Per  Lord  Ellenborough,  Barnes  v.  Hunt.* 

No  case  in  which  this  form  of  replication  has  been  held  to  be  im- 
proper, resembles  the  present.  In  Crisp  v,  Griffiths,'  the  plea  was  not 
matter  of  excuse  for  the  breach  of  contract,  but  of  subsequent  satis- 
faction for  that  breach.  In  Solly  v.  Neish,^  the  plea  was  a  denial  of 
the  promise.  So,  in  Whittaker  v,  Mason,^  the  plea  denied  the  contract 
as  alleged  ;  and  although  the  Court  intimated  that  it  might  be  doubt- 
ful whether  a  traverae  in  this  form  was  applicable  to  any  action  on 
promises,  they  abstained  from  deciding  that  question.  On  the  other 
hand,  in  the  case  of  Noel  v.  Rich,'  this  Court  expressed  a  strong  opinion 
that  this  general  form  of  traverse,  in  a  case  similar  to  the  present,  was 
proper:  and  we  think  that  it  is ;  for  the  plea  confesses  that  the  defend- 
ant made  the  note  in  question  and  indorsed  it  to  Richardson,  who 
indorsed  it  to  the  plaintiff,  which  constitutes  a  prima  fade  case  of 
liability,  and  an  implied  promise  to  pay  the  amount  to  the  plaintiff; 
and  it  avoids  the  effect  of  that  admission  by  showing  that  the  note 
was  made  and  indorsed  without  value  bona  fide  paid,  whereby  the 
defendant  was  excused  from  performing  that  promise. 

As  to  the  objection  that  the  replication  is  multifarious,  the  facts 
contained  in  the  plea,  though  they  are  several,  constitute  one  ground  ^      i_| 

of  defence ;  and  the  rule  of  pleading  is  not  that  the  issue  must  be   |i«»>*  ***  Jl      * 
joined  on  a  single  fact,  but  on  a  single  point  of  defence.    This  was  laid  Ivwvmjc   l6^tu* 
down  by  Lord  Mansfield  in  Robinson  v,  Raley,  by  the  Court  of  King's   ^.^  ^^  ^i^c^J^, 
Bench  in  O'Brien  v.  Saxon,  and  by  Mr.  Justice  Bayley  in  the  case  of  i    ' 

Carr  v.  Hinchcliffe.'  In  each  of  these  cases,  the  facts  there  allowed  to 
be  included  in  one  issue,  as  amounting  to  a  single  ground  of  defence, 
were  several.    In  the  first,  the  facts  that  the  cattle  were  commonable, 

1  See  Coffin  v.  Bassett,  2  Pick,  857,  contra.  —  Eo.  2  n  East,  455. 

3  2  C.  Mee.  &  Ros.  159.  «  2  C.  Mee.  &  Ros.  855. 

6  2  Bligh,  New  C.  859 ;  B.  o.  2  Soott  •  2  C.  Mee.  &  Ros.  860. 
1  7D.  &R.  42;4B&C.  647 
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and  levant  and  couchant,  constituted  one  proposition,  viz.,  that  the  cat- 
tle were  entitled  to  common ;  in  the  second,  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy,  formed  one  point  of  defence,  viz., 
the  bankruptcy  of  the  plaintiff;  and  in  die  last,  the  fUcts  of  the  goods, 
for  the  price  of  which  the  action  was  brought,  being  sold  by  an  agent 
as  principal,  and  a  set-off  of  a  debt  due  from  the  agent,  constituted  the 
defence  of  payment,  or  satisfaction  of  the  plaintiff's  demand. 

So,  in  the  present  case,  the  plea  contains  in  substance  one  ground  of 
defence  only,  that  is,  that  the  plaintiff  was  not  the  boiiafide  holder  for 
value,  although  several  facts  are  necessarily  averred  as  constituting 
parts  of  it.  Every  indorsee  of  a  bill  has  his  own  title,  and  that  of 
each  intermediate  party ;  and  if  he  or  any  of  such  parties  gave  value 
for  the  bill  without  fraud,  he  is  a  holder  for  value.  The  plea  in  this 
case  alleges  in  effect  that  the  defendant  had  no  value  for  making  the 
note,  and  that  neither  the  first  indorsee,  nor  the  second,  received  the 
bill  honafidey  which  is  only  a  statement,  necessary  in  point  of  law,  of 
the  several  facts  constituting  the  defence,  that  the  plaintiff  is  not  a 
bona  fide  holder  for  value. 

If  this  replication  were  not  allowed,  some  inconvenience  would 
follow,  for  in  every  action  on  a  bill  or  note  it  would  be  competent  for 
a  defendant,  by  alleging  fraud,  or  such  other  circumstance  as  would 
throw  the  proof  of  value  on  the  indorsee,  to  compel  him  to  prove 
it.  For  it  would  seldom  happen  that  a  plaintiff  if  he  were  tied  down 
to  dispute  one  fact,  could  take  issue  on  such  an  allegation ;  and  then 
he  would  be  obliged  to  take  an  issue  which  would  admit  the  fraud,  and 
throw  the  proof  of  value  on  himself,  thereby  placing  him  in  a  worse 
situation  than  before  the  late  rules.  On  the  other  hand,  if  this  repli- 
cation be  allowed,  the  indorsee  is  left  in  the  same  situation  as  he  was 
before,  with  the  additional  advantage  that  he  is  made  acquainted  with- 
the  defence  intended  to  be  set  up,  which  was  one  grand  object  of  the 
pleading  regulations;  and  he  will  be  called  upon  to  prove  value  given 
or  not,  accordingly  as  the  defendant  shall  prove  or  fail  in  the  proof  of 
the  allegation  of  fraud,  as  he  would  before  under  the  general  issue. 

We  do  not,  however,  decide  this  case  on  the  ground  of  convenience, 
but  in  conformity  with  the  established  rules  of  pleading;  and  we  are 
of  o])inion  that  the  demurrer  must  be  overruled. 

Judgment  for  the  plaintiff } 

1  Noel  V.  Kich,  2  C.  M.  &  R.  860;  Curtis  v.  Headfort,  6  Dowl.  496 ;  Hamphr^t 
V.  O'Connell,  7  M.  &  W.  870;  Watson  i*.  Wilks,  6  A.  &  E.  237  ;  Griffin  v.  Yates,  2  B. 
N.  C.  579 ;  Scott  v,  Chappelow,  4  M.  &  G.  886  ;  Basan  &  Arnold,  6  M.  &  W.  659; 
Hemingway  v.  Hamilton,  4  M.  &  \y.  116  {semUe) ;  Whitehead  v.  Wallcer,  9  M.  &  W. 
506 ;  Mitchell  r.  Cragg,  10  M.  &  W.  867  ;  Cowper  v.  Garbett,  18  M.  &  W.  83.  —  ^  • 
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FISHER  V.  WOOD.  ' 
Lr  THB  ExcHBQusB,  TsDnTT  Tebm,  1841. 

[Rqwrted  in  1  DowUng,  New  Series,  M.] 

Assumpsit  by  drawer  against  acceptor  of  a  bill  of  exchange,  payable 
one  month  after  date.    The  declaration  was  in  the  usual  form. 

Plea,  that,  before  the  time  of  making  of  ^  the  bill,  the  defendant 
wrote  his  name  across  the  paper  whereon  the  same  is  written,  in  the 
form  of  an  acceptance  of  a  bill  of  exchange,  and  then  consented  that 
the  plaintiff  should  draw  thereon  a  bill  of  exchange,  directed  to  the 
defendant,  requiring  him  to  pay  the  sum  o^  ifec.,  at  two  months  after 
the  date  thereof;  yet  the  plaintiff  in  violation  of  the  said  agreement, 
made  the  said  bill  of  exchange  payable  one  month  after  the  date 
thereof 

Replication  de  ir^uria. 

Special  demurrer,  assigning  for  cause  that  the  plea  is  in  denial  of 
the  promise,  and  not  in  excuse. 

Whitehursty  in  support  of  the  demurrer.  It  is  clearly  established, 
that  the  replication  de  inftiria  is  only  applicable  where  the  plea  dis- 
closes matter  in  excuse  of  the  breach  of  promise,  or  duty  alleged. 
Here,  the  plea  is  in  denial  of  the  contract  stated  in  the  declaration. 
Gleworth  v.  Pickford^  and  Elwell  v.  The  Grand  Junction  Railway 
Ck>mpany'  are  authorities  in  point. 

Pabkb,  B.  The  plea  is  an  argumentative  denial  that  the  defendant 
accepted  the  bill,  payable  at  two  months  after  date.  It  ought  to  have 
concluded  with  a  special  traverse. 

The  court  called  upon 

Oray^  in  support  of  the  replication.  The  replication  de  injuria  is, 
in  some  cases,  allowable,  even  though  the  plea  amounts  to  a  denial  of 
the  contract  alleged  in  the  declaration.  In  Basan  t;.  Arnold,'  which 
was  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  that  he  accepted  the  bill  for  the  accommodation  of 
B.,  who  indorsed,  and  delivered  it  to  the  plaintiff,  upon  an  agreement 
to  discount  the  same,  and  pay  the  value  to  him,  which  the  plaintiff 
neglected  to  do,  and  it  was  held,  that  de  injuria  was  a  good  repli- 
cation. 

Pabke,  B.  That  plea  disclosed  matter  which  excused  the  payment. 
Here,  the  plea  is  a  denial  of  the  contract.    It  is  like  the  case  of  a  man 

1  7  M.  &  W.  814.  <  6  M.  &  W.  669.  >  6  M.  &  W  659. 
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giving  an  aathority  to  his  agent  to  accept  one  kind  of  bill,  who^  instead 
of  doing  80)  accepts  anothen    Yoa  had  better  amend. 
Gh'aj/  elected  to  amend.^ 


SALTER  V.  PURCHELL. 
Iv  THE  ExcHXQirsB  Chambeb,  NoVembeb  29,  1841« 

[Reported  in  11  Law  Journal  Reportg,  Exchequer  Chamber,  432.^] 

Debt  for  goods  sold  and  delivered. 

Plea,  that  the  plaintiff  8old  the  goods  through  the  mediam  of  one 
G.  M.,  who  was  the  plaintiff's  factor,  and  intrusted  by  him  with  the 
goods,  as  G.  M.'s  own  goods,  by  the  plaintiff's  consent ;  and  that  the 
defendant  had  no  means  of  knowing  that  the  plaintiff  was  the  owner 
of  the  goods.  The  plea  then  stated  a  set-off  of  a  debt  due  from  G.  M. 
to  the  defendant. 

Replication :  That  the  defendant,  of  his  own  wrong,  and  without  the 
cause  by  him  alleged,  neglected  to  pay  the  sum  due. 

Martirij  for  the  plaintiff  in  error  (the  defendant  below).  The  plain- 
tiff in  error  will  contend,  first,  that  the  replication  de  ir^uria  is 
inadmissible  in  actions  of  debt ;  secondly,  that  it  cannot  be  allowed  in 
the  present  case,  where  the  plea  does  not  amount  to  matter  of  excuse, 
but  states  an  authority  from  the  plaintiff.  As  to  the  first  point,  he 
cited  Selby  v.  Bardons,  Crogate*s  case.  Com.  Dig.  "  Pleader,"  (F)  18 
to  (F)  24,  Craft  v,  Boite,'  White  v.  Stubbs,*  Jones  v.  Kitchin^  Richards 
V,  Murdock,'  Robinson  v,  Rayley,  Isaac  v.  Farrar,  O'Brien  «.  Saxon, 
Carr  v.  Hinchliff,"  Griffin  v,  Yates,''  Watson  v,  Wilks,"  Brancker  v.  Moly- 
neux.*  Secondly,  the  replication  de  injuria  is  admissible  only  where 
the  plea  constitutes  an  excuse.  In  this  case,  the  plea  docs  not  amount 
to  an  excuse,  for  it  is  pleaded  to  an  indebitatus  count,  which  can  be 
sustained  only  where  there  is  a  complete  debt;  and  where  a  complete 
debt  exists,  there  can  be  no  excuse  for  not  paying  it.  The  plea  amounts 
to  a  denial  that  the  defendant  was  indebted  to  the  plaintiff  at  the  time 
of  action  brought.     That  being  so,  the  replication  de  injuria  is  bad  ; 

1  Whittaker  v.  :^tason,  2  B.  N.  C.  869 ;  Elwell  v,  Gr.  J.  R.  R.,  6  M.  &  W.  66y ; 
Cleworth  v.  Pickford,  7  M.  &  W.  814 ;  Schild  v.  Kilpin,  8  M.  &  W.  673;  Pelly  c- 
Rose,  12  M.  &  W.  485 ;  Parker  v.  Rilej,  3  M.  &  W.  280 ;  Solly  o.  Neish,  2  C.  M.  &  R. 
855,  accord',  Henden  r.  Rael,  6  Scott,  442  (semhU) ;  Allen  v,  Crofoot,  7  Ck)W.  46, 
contra.  —  Ed. 

s  S.  c,  1  Q.  B.  197.— Ed.  '  1  Wms.  Saond.  244,  e.  n.  1. 

•  2  Ibid.  2<Jo.  »  10  B.  A  C.  527. 

•  4  B.  &  C.  547.  7  2  Bing.  N.  C.  579. 

•  5  Ad.  &  El.  287.  »  1  Man.  &  Gr.  720. 
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El  well  V.  The  Grand  Junction  Railway  Company.^  An  excuse  mast 
exist  at  the  time  when  a  right  of  action  accrues,  but  matters  in  dis- 
charge arise  subsequently ;  therefore,  as  a  set-off  may  arise  at  a  later 
period  than  the  cause  of  action,  it  is  a  matter  in  discharge  rather  than 
in  excuse.  Whittaker  v.  Mason  ^  shows,  that  where  a  plea  in  assumpsit 
ainounts  not  to  an  excuse,  but  to  a  denial  of  the  contract,  the  replica- 
tion de  XTifuria  is  improper.  In  Carr  v.  Hinchlifi^'  a  plea  exactly 
similar  to  the  present  was  held  to  be  an  extinguishment  of  the  plain- 
tiff's demand.  In  Cleworth  v,  Pickford,^  de  infuria  was  held  to  be  a 
bad  replication  to  a  plea,  which  amounted  either  to  the  general  issue 
or  to  a  set-off.  He  also  cited  Dendy  v.  Powell,*  Goodchild  v.  Pledge, 
Ashbee  v,  Pidduck.'  Again,  the  plea  falls  within  the  third  resolution 
in  Crogate's  case,  as  it  states  an  authority  from  the  plaintiff  to  the 
factor  to  sell  the  goods. 

Pecicock^  contra,  as  to  the  first  point,  cited  Isaac  v.  Farrar,  Noel  v. 
Rich,^  Ensall  v.  Smith,'  Barnes  v.  Hunt,'  Richards  v.  Murdock,  Hebden 
V,  Ruel.^^  Secondly,  the  plea  states  matter  of  excuse,  and  not  in  dis- 
charge of  the  action.  The  validity  of  this  defence  was  established  by 
the  case  of  Geoi^e  v.  Clagett.^^  The  defendant  was  not  bound  to  plead 
his  set-off,  but  when  he  does  take  that  coarse,  he  admits  the  debt,  and 
excuses  the  non-payment  of  it.  The  court  must  have  considered  that 
the  plea  in  Carr  v,  Hinchliff  amounted  not  to  a  discharge,  but  to  an 
excuse,  otherwise  it  would  hardly  have  been  held  to  be  a  confession 
and  avoidance  by  matter  ex  post  facto.  The  fact  that  an  action  may 
be  brought  in  respect  of  the  set-of^  although  it  has  been  pleaded, 
shows  that  the  debt  has  not  been  extinguished.  The  authority  alluded 
to  in  Crogate's  case  is  an  authority  given  to  the  defendant. 

Martin^  in  reply. 

The  judgment  of  the  court  was  delivered  by 

TiNDAL,  C.  J.  [Afler  stating  the  pleadings  and  jndgment  below, 
his  Lordship  proceeded  as  follows :]  A  writ  of  error  having  been 
brought  by  the  defendant. below  on  this  judgment,  two  principal  objec- 
tions have  been  urged  in  argument  before  us,  viz.,  first,  that  this 
general  form  of  traverse  of  the  plea  is  wholly  inadmissible  to  an  action 
of  debt  on  the  indebitatus  counts ;  and,  secondly,  that  it  is  not  appli- 
cable to  the  plea  of  the  defendant,  which  is  virtually  and  substantially 
a  plea  of  set-off;  and,  as  we  are  all  of  opinion  that  the  judgment  of 

1  6  Mee.  &  Wels.  669.  «  4  Bing.  N.  C.  803. 

>  Crisp  V.  Griffiths,  2  C.  M.  &  B.  169  (semble) ;  Edwards  v.  Greenwood,  5  6.  N.  C. 
476  {semble) ;  Jones  v.  Senior,  4  M.  &  W.  128;  Catterail  v.  Lees,  8  C  B.  113,  accord. 
—  Ed. 

*  7  Mee.  &  Wels.  814.        »  8  Ibid.  442.         •  Ibid.  664.  1  2  Cr.  M.  &  R.  860. 

«  1  Ibid.  622.  9  11  East,  461.      !•  6  Sco.  442.        "  7  Term  Rep.  869. 
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the  court  below  cannot  be  supported  upon  the  second  ground  of  ob- 
jection, we  hold  it  unnecessary  to  intimate  any  opinion  upon  the  first,^ 
The  question  is,  whether  the  well-known  rule  in  Crogate's  case  applies 
to  the  state  of  pleadings  on  this  record.  That  rule,  by  which  the 
plaintiff  has  been  permitted  to  use  this  general  form  of  replication 
instead  of  being  compelled  to  take  issue  on  some  material  fact  stated 
in  the  defendant's  plea,  has  always  been  limited,  in  its  terms  and  in  its 
application,  to  cases  of  actions  brought  for  personal  injuries,  where  the 
facts  stated  in  the  plea  amount  merely  to  matter  of  excuse  or  justifi- 
cation of  the  act  complained  of;  as  where  in  trespass  for  assault  and 
battery  there  is  a  plea  of  son  assault  demesne^  or  a  plea  of  moUiter 
manus  imposuit^  in  defence  of  possession ;  or,  in  false  imprisonment, 
where  there  is  a  plea  that  the  plaintiff  broke  the  peace,  and  that  he, 
the  defendant,  being  a  constable,  and  present,  took  him  in  order  to 
carry  him  to  a  justice  of  the  peace ;  or  in  an  action  on  the  case  for 
'  defamation,  where  the  plea  justifies  by  reason  of  the  truth  of  the  words 
spoken ;  in  all  which,  and  similar  instances,  the  facts  stated  in  the  plea 
show  that  at  the  time  the  act  complained  of  was  done,  it  was  done 
under  circumstances  which  make  it  excusable  or  justifiable  in  the  eye 
of  the  law.  And  it  is  to  such  pleas  only  that  the  rule  in  Crogate's 
case  applies.  But  there  is  a  manifest  distinction  between  such  pleas 
and  those  which  rely  upon  matter  of  discharge  and  extinguishment  of 
the  right  of  action ;  as  to  which  latter  class,  no  authority  has  been 
cited  to  show  that  the  general  ferm  of  traverse  is  allowable  j  and, 
indeed,  it  is  excluded  by  the  very  terms  of  the  rule  above  referred  to. 
Thus,  in  a  plea  of  payment,  or  accord  and  satisfaction,  or  release,  or 
of  any  matter  which  extinguishes  the  right  to  sue,  both  the  rules  of 
pleading,  and  the  course  and  practice  from  the  earliest  time,  require  the 
plaintiff  to  make  a  traverse  of,  or  to  deny  the  material  fact  stated  in 
the  plea  which  constitutes  the  discharge  or  eittinguishment  of  the  right 
of  action.  In  the  present  case,  the  plea  is,  in  substance,  a  plea  of  set» 
^ff.  Such  a  plea  operates  as  a  bar  to  the  plaintiff's  rijght  of  action,  not 
j)y  excusing  or  justifying  the  breach  of  promise  complained  of  in  the 
declaration,  but,  whilst  it  admits  such  breach  to  have  been  committed, 
by  setting  up,  as  a  matter  of  compensation,  the  cross-demand  of  the 
defendant  by  force  of  the  statutes  of  George  the  Second ;  *  and  it  is 
unnecessary  to  observe,  that  an  ordinary  plea  of  set-off  cannot  be  met 
Tiv  the  general  traverse,  but  only  by  a  special  traverse  or  denial  of  the 
existence  of  the  cross-demand ;  and^  upon  another  and  distinct  ground, 
the  rei)lication  upon  this  record  is  inapplicable  to  the  present  case ;  for 

1  In  Cowper  v.  Qarbett,  18  M.  &  W.  88,  the  replication  de  injuria  was  held  admit- 
iible  in  an  action  of  debt.  —  Ed. 

<  2  Geo.  II.  c.  22,  §  18;  8  Geo.  II.  c.  24,  ff  4,  6. 
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in  those  instances  in  which  the  plea  goes  only  to  matter  of  excuse  or 
jnstification,  and  when,  consequently,  the  general  traverse  is  allowed, 
there  is  engrailed  an  exception,  that,  where  the  plea  justifies  under  any 
authority,  or  command,  or  license  from  the  plaintiff  the  general  repli- 
cation is  not  good  without  a  special  traverse  of  such  command,  license, 
or  authority ; '  and  the  exception  to  the  rule,  so  far  from  being  arbi- 
trary, appears  to  be  founded  in  good  sense ;  for,  although  the  plaintiff 
may  be  well  allowed  by  his  general  replication  to  put  m  issue,  and  to 
compel  the  defendant  to  prove,  all  the,  facts  which  constitute  his  de- 
fence, when  they  lie  in  his,  the  defendant's,  exclusive  knowledge,  yet 
where  facts  are  pleaded  which  lie  equally  in  the  knowledge  of  the 
plaintiff  and  the  defendant,  such  as  an  authority  or  license  fflven  by 
the  plaintiff  there  is  no  reason  for  compelling  the  defendant  to  prove 
them,  unless  the  plaintiff  thinks  proper  to  deny  them  by  a  special 
traverse;  and  the  same  reason  will  explain  a  similar  exception  from 
the  general  rule,  where  the  defendant  claims  in  his  plea  any  interest  in 
or  out  of  land,  for  such  interest  must  have  been  granted  originally 
either  by  the  plaintiff  himself,  or  those  to  whom  he  is  privy  in  estate 
JJ^ow,  in  the  present  case,  the  plea  alleges  that  Mason,  against  whom 
the  right  of  set-off  is  claimed,  was  the  factor  and  agent  of  the  plain- 
tiff; and  that  Mason,  with  the  consent  of  the  plaintifl^  sold  and 
delivered  the  goods  in  question  to  the  aelendant,  in  his  own  name,  and 
as  his  own  goods.  But  the  agency  of  Mason,  and  the  consent  of  the 
plaintiff  that  he  should  sell  the  goods  as  his  own,  and  in  his  own  name, 
are  facts  that  lie  as  much  in  the  ■  conusance  of  the  plaintiff  as  of  the 


defendant,  and  stand  upon  the  same  footing  as  the  authority  or  license 
of  the  plaintiff  which  form  acknowledged  exceptions  from  the  general 
rule.  As  welL  therefore,  upon  this  latter,  as  upon  the  former  more 
general  ground,  we  think  the  replication  inadmissible  in  this  case,  and 
that  the  judgment  of  the  court  below  must  be  reversed. 

JudffmerU  reversed' 


>lj;^^8P0TSW00D  V.  BARROW  and  Another. 
Ik  the  Ezchequbr,  February  12,  1850. 

[Reported  in  6  Exchequer  Reports,  110.] 

Assumpsit  for  the  wrongful  discharge  of  the  plaintiff  from  the  sei^- 
vice  of  the  defendants,  as  a  traveller  and  salesman,  before  the  expira- 
tion of  the  period  of  his  engagement. 

1  T.  B.  16  Hen.  YIL  f.  2,  pi.  7;  SoUj  v.  Neitb,  2  C.  M.  &  R.  856;  Bowler  » 
Micholson,  12  A.  ft  B.  Ml,  accord.    See  Bamee  v.  Hunt,  11  EMt,  461. —£o. 
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Plea.  That  whilst  the  plaintiff  continued  in  such  employ,  to  wit,  on 
&!C^  and  on  divera  other  days  and  times,  Ac,  he  misbehaved  and  mis- 
conducted himself  in  this,  to  wit,  that  he  wilfully,  wrongfully,  and  ira 
properly  refused  to  obey  the  just,  lawful,  and  reasonable  commands  ol 
the  defendants,  with  reference  to  the  plaintiff^s  conduct  and  proceed- 
ings in  the  said  employ,  and  the  business  thereof;  and  that  the  plain- 
tiff, during  the  time  aforesaid,  received  from  divers  customers  of  the 
defendants  divers  moneys  of  and  for  the  defendants,  and  did  not  nor 
would  account  for  or  remit  the  said  moneys  to  the  defendants  within 
reasonable  times  in  that  behalf^  but  then  neglected  and  refused  so  to 
do,  and  improperly  and  wrongfully,  and  contrary  to  the  express  and 
lawful  and  reasonable  commands  of  the  defendants  in  this  behalf,  kept 
and  detained  the  said  moneys  from  the  defendants  for  long  and  un- 
reasonable spaces  of  time,  without  any  just  cause  or  excuse  in  that  be- 
half; and  also  wrongfully  and  unjustly  appropriated  a  part  of  the  said 
moneys  to  his  own  use,  without  the  consent  and  against  the  will  of  the 
defendants.  Wherefore  the  defendants  afterwards,  to  wit,  at  the  said 
time  in  the  declaration  in  that  behalf  mentioned,  did,  by  reason  of  the 
said  premises  in  this  plea  aforesaid,  refuse  to  continue  the  plaintiff  in 
their  said  eraploy,*or  to  suffer  or  permit  the  plaintiff  to  travel  or  act  as 
a  salesman  of  and  for  the  defendants,  or  in  any  other  manner  in  their 
said  employ,  as  by  the  plaintiff  in  the  said  declaration  in  that  behalf 
alleged ;  and  the  defendants  then  therefore  discharged  the  plaintiff 
from  their  employ,  as  they,  the  defendants,  lawfully  might,  for  the 
cause  aforesaid.     Verification. 

Replication,  de  injuria. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  As- 
sizes, 1849,  it  appeared  that,  in  March,  1846,  the  defendants  agreed  to 
employ  the  plaintiff  as  a  traveller  and  salesman  for  one  year,  at  a 
salary  of  £200.  The  plaintiff  accordingly  entered  the  defendants' ser- 
vice in  that  capacity,  and  continued  therein  until  August,  1846,  when 
the  defendants  discharged  him.  On  the  part  of  the  defendants  it  was 
proved  that  the  plaintiff  had  wrongfully  appropriated  certain  moneys 
which  he  had  received  for  the  defendants'  use ;  but  it  appeared,  on 
cross-examination,  that  the  fact  of  the  misappropriation  did  not  come 
to  the  defendants'  knowledge  until  after  they  had  discharged  the 
plaintiff.  The  learned  judge  asked  the  jury  whether  the  misconduct 
proved  was  the  cause  of  the  dismissal;  and  the  jury  having  replied  in 
the  negative,  a  verdict  was  found  for  the  plaintiff  for  £80. 

Wilkins^  Seijt.,  in  the  following  term  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection ;  against  which 

Snowies  now  showed  cause.  A  master  cannot  justify  the  discharge 
of  a  servant  on  account  of  misconduct  unknown  to  him  at  the  time  of 
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dismissal.  The  law  is  thus  stated  in  Gossons  v.  Skinner :  *  **  TV  here 
there  has  been  disobedience  or  an  act  of  miscondact  by  a  servant, 
known  to  the  master  at  the  time  he  discharges  him,  although  the 
master  does  not  mention  that  as  the  precise  ground  of  discharge,  he 
may  afterwards,  by  showing  that  the  fact  existed,  and  that  he  knew  it, 
justify  such  discharge ;  but,  semble^  that  it  is  otherwise  where  the  act 
of  misconduct  was  not  known  to  the  master  at  the  time  of  the  dis- 
charge, as  it  could  not  then  be  the  cause  of  it."  This  case  is  distin- 
guishable from  Ridgway  v.  The  Hungerford  Market  Company,'  for 
there  the  question  was  not  raised  by  the  pleadings.  Here  the  effect  of 
the  replication  de  iiyuria  is  to  put  in  issue  the  virtute  cujuSy  and  con- 
sequently the  direction  of  the  learned  judge  was  right.  In  Lucas  t;. 
Nockells,*  Bayley,  J.,  says,  *'  Where  a  virtute  cujus  is  a  mere  infer- 
ence of  law  drawn  from  premises  previously  stated,  I  agree  it  cannot 
be  traversed ;  but  where  it  is  not  a  legal  result,  but  a  pure  question  of 
fact,  I  believe  all  the  authorities  are  that  it  may  be  traversed."  Here 
the  virtiUe  cuQua  involves  matter  of  fact,  namely,  the  motive  and 
knowledge  of  the  defendants.  [Parke,  B.  Oakes  v.  Wood  ^  decidedi 
that  the  motive  and  intention  with  which  an  authority  given  by  law 
is  exercised  cannot  be  inquired  into  under  the  general  replication  de 
injuria.  If  this  plea  had  alleged  that  the  defendants  had  notice  of  the 
plaintiff's  misconduct,  wherefore  they  discharged  him,  your  argument 
might  apply.  Aldebson,  B.  It  is  clearly  settled  since  that  case,  that 
the  motive  is  not  in  issue.] 

WiUdns^  Serjt.,  and  Atherton  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Pabke,  B.  The  replication  only  involved  the  fact  of  misconduct ; 
therefore  the  learned  judge  was  wrong  in  leaving  to  the  jury  what  the 
motive  of  the  defendants  was.  Oakes  v.  Wood  decided  that  the  de- 
fendant's motive  or  intention  is  immaterial,  if  the  law  justifies  him  in 
doing  what  he  has  done. 

Aldebson,  B.  All  that  is  in  issue  is,  whether  the  defendants  had  a 
justifiable  cause  for  doing  the  act  complained  o£ 

BoLFB,  B.  The  subject  may  be  illustrated  by  what  was  said  in  Doe 
d,  Daniell  v.  Woodruffe,*  viz. :  "  Where  a  party  having  a  right  of  entry, 
enters,  it  is  not  competent  for  him  to  repudiate  any  rights  he  may 
possess,  and  to  say  he  has  entered  as  a  trespasser,  or  by  some  other 
than  his  real  title.  As  soon  as  he  has  entered  he  is  possessed,  whether 
he  will  or  no,  by  virtue  of  every  title  which  he  had  in  him,  and  which 
he  could  assert  by  entry."     Littleton,  §  695,  is  there  referred  to; 

Ml  M.  &  W.  161.  s  8  A.  &  K  171.  *  10  Bing.  198. 

«  2  M.  &  W.  791.  •  10  M.  &  W.  608. 


r 
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and  that  old  authority  seems  to  me  to  be  founded  on  rery  good 
sense. 

Platt,  B^  concurred.  B,iile  absolute} 

1  Oakes  v.  Wood,  2  M.  &  W.  791 ;  Price  v.  Peek,  1  B.  N.  C.  887;  Woods  t.  Dut- 
rant,  16  M.  &  W.  149,  accord.  Cont  Lucag  «.  Nockellf,  10  Blng.  157;  Camabj  v. 
Welby,  8  A.  &  £.  878.  —  Ed. 
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DUPLICITT. 


ANONTMOUS. 
Ik  thx  Michaxlhas  Txbic,  1489. 

[Stported  in  Bnokt^i  Mridgment,  DoubU  Plea,  pUcitam  M.J 

«Dbbt  upon  bond,  which  was  on  condition  to  abide  by  the  award 
of  J.  N^  BO  that  the  same  was  made  and  delivered  to  the  parties  by 
such  a  day ;  the  defendant  says  that  no  award  was  made  or  delivered 
before  that  day ;  and  it  is  double,  per  totam  curiam,  for  it  is  a  good 
plea  that  he  made  not  any  award  by  the  day,  and  it  is  a  good  plea  that 
he  delivered  not  the  award  before  the  day,  et  idem,  quod  non  ddibera- 
vit  arbitrium  in  tcriptura,  Ac.,  where  the  submission  is — to  be  (that 
the  award  should  be)  delivered  in  writing."  ^ 


(91. 

f9) 


DAME  AUDLBY'S  CASE. 
In  thb  Qubbn's  Bench,  Eastbb  Tebic,  1561. 

[Rqxirttd  in  Moon,  26.] 

DxTiNUX.  The  defendant  says  that  after  the  bailment  to  him  by 
the  plaintiff  she  married  Lord  Audley,  who  during  the  marriage 
released  him  of  all  actions.  Nichola.  The  plea  seems  double,  for  he 
has  pleaded  two  matters  in  bar :  first,  property  in  the  husband  by  the 

1  Combe  9.  Talbor,  1  Salk.  218;  Faulknw  r.  Cherell,  6  A.  &  K.  218 ;  Smith  c. 
DizoD,  7  A.  ft  E.  1 ;  Deacon  9.  Stodhart,  6  B.  N.  C.  694;  WilUami  9.  Jones,  1  O.  & 
D.  649;  BawUnson  v.  Shand,  6  M.  &  W.  468;  Bntcher  9.  Stuart,  9  M.  &  W.  196;  /^^^^  , 
BnrraM  v.  Hewett,  4  HI.  294 ;  Scott ».  Whipple,  6  Me.  426 ;  Bean  v.  Farnam,  6  Pick.  ' 

269;  Nicholt  9.  Arnold,  8  Pick.  172;  Welch  9.  Jamison,  2  Miss.  160;  Kenned/  ». 
Strong,  10  Joluis.  289 ;  Connelly  v.  Pierce,  7  Wend.  129 ;  Tnbbs  r.  Caswell,  8  Wend. 
129 ;  Camp  v.  Morse,  6  Den.  161 ;  Bombarger  9.  Stiver,  6  Ohio,  99,  aeeard.  —  Bb 
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7  marriage;  second,  release  by  the  husband.    And  it  was  held  by  all 

^  the  jadges  that  the  plea  was  not  double,  since  he  could  not  plead  the 

release  without  pleading  that  it  was  after  the  marriage^  otherwise  it 
^  was  not  material,  wherefore,  <fec.^ 


SAUNDERS  V.  CRAWLEY. 
In  the  King's  Bench,  Michaelmas  Term,  1614. 

[Reported  in  1  RoUe,  112.] 

Saundebs  brought  debt  on  an  obligation  for  non-performance  of  arti- 
cles which  were  to  pay  so  much  at  two  fixed  days  in  equal  portions, 
which  the  defendant  says  he  paid  accordingly.  The  plaintiff  replies 
that  he  has  not  paid  accordingly,  which  is  double  plea,  quod  fuit  con* 
eessumper  curiam,*  for  thia  goes  to  both  days.* 

>*//*:* -^  "j^c^  Aa    -sCc'-y  >m.-^^  v\«4^   ioc^ 
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GAILE  V.  BETTS. 
In  the  Common  Pleas,  Michaelmas  Term,  1676. 

[Reported  in  8  SaOceld,  142.] 

Debt  upon  bond,  the  defendant  craved  Of/er  of  the  condition,  which 
was  to  pay  £40  so  long  as  the  defendant  should  enjoy  such  an  office, 
by  quarterly  payments  every  year ;  then  he  pleads  that  the  office  was 
granted  to  three  for  their  lives,  and  that  he  enjoyed  it  as  long  as  they 
lived^and  so  long  he  paid  the  said  rent  quarterly.  The  plaintiff  re- 
plied that  he  (the  defendant)  enjoyed  the  office  longer,  and  that  he 
had  not  paid  the  money  by  quarterly  payments:  and  upon  demurrer 
to  the  replication,  it  was  objected  that  it  was  dot^ble.  JSedper  curiam^ 
it  is  not,  for  the  defendant  cannot  in  his  rejoinder  tender  an  issue  upon 
payment  of  the  money,  because  that  would  be  a  departure  from  his 
plea. 

i  Calf  V,  Nevil,  Foph.  186;  Bowles  v.  Lusty,  4  Bing.  428;  Currie  v.  Henry,  2 
Johns.  438;  Lord  v.  Tyler,  14  Pick.  166,  165;  State  v.  Bank,  88  Miss.  474,  496, 
accord,  —  Ed. 

2  Humphreys  v.  Churchman,  C.  T.  Hard.  289 ;  Jemegan  v.  Harrison,  1  Stra.  817 ; 
Griffiths  V.  Eyles,  1  B.  &  P.  418 ;  Cheasley  v.  Barnes,  10  East,  78 ;  Brooks  v.  Stuart, 
9  A.  &  £.  864;  Hulme  v.  Muggleston,  8  M.  &  W.  80;  Austin  v.  Parker,  18  Pick. 
222 ;  Moonej  v.  Demerrit,  1  N.  H.  187,  accord.  — Ed. 

*  The  remainder  of  the  case  was  to  the  effect  that  duplicity  was  no  objection  on 
general  demurrer.  —  £o. 


/,.  *^ 


/ 


/5t-  _ 


M-^ 


Jh^^  /i^^tZt^  e/Jf  y^^^^^ 


?^ 


X- 


it*-^*-^ 


/y 


■■i 


Ti 


>'      7 


^r^       ^ 


^ 

/. 


au 


7 


"^yde    2-n_^pT        y-^Lcs 


v-^,  ^ 


54 


^. 


at 


^St^  (•a-'^c^ 


£a-    «i 


r 


7 


/ 


"P 


7 


/- 


<^. 


c«-. 


^ 


-z 


t^^ 


olX/ 


T^.     ^ 


/-t^^L,^     Ir^  J-  ^  ^^^ 


^ 


/^^ 


CHAP.  IV.]  HABT  V.   LONOnELD.  '187 

HUMPHREYS  v.  BETHILY. 
In  thb  Common  Pleas,  Tbinity  Tebm,  1690. 

[Reported  in  2  Ventris,  198,  222.] 

In  an  action  of  debt  upon  a  penal  bill,  where  the  defendant  was  t(t 


pay  10*.  on  the  11th  of  June,  and  10«.  more  npon  the  10th  of  July 
next  following,  and  IPs,  every  three  weeks  alter,  till  a  certain  sum 
were  satisfied  by  such  several  payments.  And  tor  the  true  payment 
thereof  the  defendant  obliged  himself  in  the  penal  sum  of  £7. 

The  plaintiff  in  facto  didt  pleaded,  that  the  defendant  did  not 
pay  the  said  sum,  or  any  part  thereof,  upon  the  several  days  aforesaid, 
unde  actio  accrevit  for  the  £7. 

The  defendant  pleaded  that  he  paid  10*.  upon  the  11th  of  June,  et 
hoc  paratus  eat  oerificare^  <fcc. 

The  plaintiff  replied  that  he  did  not  pay  it,  et  hoc  petit  quod  inqui^ 
ratur  per  patriam.    To  which  th    defendant  demurred. 

The  plea  was  held  altogethc  .asufficient. 

But  then  Pollexpen,  C.  J.,  ^observed  that  the_declaration  was 
naughty  for  he  should  have  declared  that  the  defendant  failed  in 
payment  of  one  of  the  sums,  which  would  have  been  enough  to  have 
entitled  him  to  the  penalty ;  but  he  says,  the  said  several  sum8,.,of  ,- 

jnoney,  or  any  of  them,  and  this  is  double ;  and  he  inclined  that  it  was 
not  aided  by  answering  over,  or  by  the  general  demurrer.      Ac^omatur,  y 

Vide  Saunders  and  Crowley. 

The  court  now  delivered  their  opinions  that  the  doublcness  in  the 
declaration  was  cured  by  answering,  and  no  exception  can  be  taken 
to  it  upon  the  general  demurrer.  Saunders  and  Crowley  is  the  same 
with  this.  Judicium  pro  quer^»  * 


HART  V.  LONGFIELD. 
In  the  Queen's  Bench,  Hilabt  Teem,  1708. 

[Reported  in  7  Modem  Reports,  148.] 

Indebitatus  assumpsit.  There  were  several  counts  in  the  dec- 
laration ;  and  demurrers  to  some,  and  issues  taken  upon  others. 

One  of  the  counts,  to  which  there  was  a  demurrer,  was  this :  The 

1  T.  B.  22  Ed.  IV.  f.  6,  pi.  18 ;  Anon.,  8  Salk.  108 ;  Ryley  v.  Parkhurst,  1  Wils. 
219  (temble) :  LitUe  o.  Perkins,  8  N.  H.  469,  accord.  Conf .  PMUipt  v.  Price,  8  M.  4 
8. 180.— Ed. 


/ 


188  ROBINSON  V.  RAYLBT.  [CUAP.  IV. 

plaintiff  declared,  that  whereas  snch  a  day  and  year  the  defendant  was 
indebted  to  him  in  suoh  a  sum  for  nourishing  Edward  Longfield,  at 
the  request  and  instance  of  the  defendant,  and  that  he  (the  defendant) 
promised  to  pay  him.  There  was  also  a  quantum  meruit  for  nourish- 
ing the  said  Edward  Longfield  for  the  same  time. 

The  second  exception  ^  was,  that  the  first  declaration  being  an  indehu 
tatua  for  nourishing  of  Edward  Longfield  for  such  a  time,  there  is  like- 
wise a  quantum  rfieruit  for  the  same  nourishing,  and  it  is  contradictory 
tbat  there  should  be  one  agreement  to  pay  so  much  as  it  should  be 
worth,  and  another  to  pay  a  sum  uncertain,  and  both  stand. 

And  the  court  directed  the  plaintiff  to  enter  a  nan  pros,  upon  all 
but  the  first,  and  take  judgment  upon  that ;  and  so  it  was  done. ' 


ROBnrSON  V.  RAYLET. 
In  the  Ejnq's  Bench,  Tbinitt  Term,  1751. 

[Rqaorted  in  1  Burrow,  816.] 

This  was  an  action  of  trespass.  The  fiflh  count  was  for  breaking 
and  entering  his  free  warren.  Pleas,  1st,  not  guilty ;  2d,'  that  as  to 
the  close  called  the  Rabbet- Walks,  ^  That  it  is  one  rood  of  land,  parcel 
of  a  common  field ;  and  that  Mr.  Finch,  in  right  of  his  prebendal  es- 
tate, and  all,  &c^  have  right  of  common,  <fec.,  in  certain  fields  called 
Middle  Fields,  whereof  the  Rabbet-Walks  aro  parcel;"  which  rights 
he  derives  to  himself;  and  so  justifies  under  it. 

To  the  plea  to  the  fifth  count,  the  replication  traverses  *^  that  the 
cattle  were  the  defendant's  own  cattle ;  and  that  they  were  levant  et 
couchant  upon  the  premises,  and  commonable  cattle."  To  this  there  is 
a  special  demuiTer  for  cause  (viz :  ^  that  the  replication  is  multifarious, 
and  that  several  matters,  specifying  them,  are  put  in  issue,  whereas 
only  one  single  matter  ought  to  be  so ; )  and  joinder  in  demurrer. 

PooUy  Seijt.,  for  the  defendant,  complained  of  the  hardship  the 
plaintiff  put  upon  the  defendant  in  the  5th  count,  by  enforcing  the  de- 
fendant to  prove  the  cattle  to  be  his  own  cattle,  and  commonable 
cattle ;  and  levant  and  couchant  upon  the  land ;  which  hardship  had 
obliged  him  to  demur. 

^  OdIj  bo  much  of  the  case  it  given  as  relates  to  the  question  of  duplicity. —Ed. 
>  West  0,  Troles,  1  Salk.  218  (tembU),  accord.  See  Ware  v.  Webb,  82  Me.  41.  —  Ed 
*  See  Bvpra,  note  1.— Ed. 
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He  argaed,  that  some  one  fact  only  ought  to  be  put  in  issue,  not 
several. 

He  cited  Co.  Lit.  126,  a,  [Letters  q.  r.]  It  must  be  one  single  cer- 
tain material  point.  And  so  also  Crogate^s  Case  [the  last  resolution] 
lays  down  the  rule  accordingly,  ^  That  an  issue  ought  to  be  full  and 
single." 

Now  here  are  three  distinct  facts  put  in  issue  by  this  replication,  any 
one  of  which  was  sufficient. 

For  if  the  cattle  were  not  his  own,  or  were  not  levant  and  cotcchant^ 
they  were  not  commonable  cattle.  The  plaintiff  might  as  well  have 
put  twenty  facts  in  issue. 

This,  therefore,  is,  at  least,  a  fault  in  form ;  and  we  have  demurred 
specially,  and  shown  this  for  cause :  ^  That  the  replication  is  multifa- 
rious, and  that  several  matters  are  put  in  issue  (specifying  them) ; 
whereas  only  one  single  matter  ought  to  be  so.** 

Mr.  YcUes^  contra,  for  the  plaintiff. 

One  part  of  the  duplicity  (viz.,  the  cattle  not  being  commonable)  is 
not  pointed  out  by  the  special  demurrer. 

However,  this  traverse  is  not  double,  though  I  agree  that  it  numer- 
ally  contains  several  matters ;  all  which  together  make  up  the  defend- 
ant's plea,  and  make  one  entire  defence.  And  it  is  within  the  reason 
of  Crogate's  Case. 

Whereas  duplicity  is,  where  distinct  matters,  not  being  part  of  one 
entire  defence,  are  put  in  issue.  For  there  are  oases  where  several 
matters  may  be  put  in  one  traverse :  as,  for  instance,  a  custom  consist- 
ing of  several  parts. 

Now  all  these  parts  here  traversed,  make  one  entire  defence ;  for  the 
cattle  must  be  commonable,  levant  and  coucJumty  and  his  own ;  or  else 
it  is  no  sufficient  defence.  To  prove  which  he  cited  1  Ho.  Abr.  898. 
Letter  6,  PI.  2,  8.  Letters  H.  and  I.  throughout.  1  Saund.  227. 
The  case  of  Stennell  v.  Hogg,  and  2  Show.  828.  The  case  of  Manne- 
ton  V.  Trevilian,  in  point. 

JPoolej  Seijt^  in  reply : 

Ist.  As  to  the  two  matters  making  but  one  entire  defence,  yet 
being  variety  of  facts,  they  ought  not  both  to  be  put  in  issue.  Cro- 
gate^s  Case. 

And  the  common  method  is  to  traverse  ^^  that  the  said  cattle  were 
levant  and  couchantJ* 

As  to  the  case  of  Manneton  v.  Trevilian,  I  agree  that  the  cattle 
ought  to  be  levant  and  coucJianU  My  demurrer  here  is  in  point  of 
form,  and  is  special. 

2dly.  I  do  not  know  but  the  party  may  go  to  issue,  in  some  o^Mses ; 
but  I  say  this  is  not  the  common  form. 
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The  case  of  Hustler  v.  RaineB,  2  Lutw.  1399, 1401,  proves  Dothing 
against  me. 

Lord  Mansfield  held  both  these  demurrers  to  be  frivolous. 

The  substantial  rules  of  pleading  are  founded  in  strong  sense,  and 
in  the  soundest  and  closest  logic ;  and  so  appear,  when  well  understood 
and  explained,  though  by  being  misunderstood  and  misapplied,  they 
are  ollen  made  use  of  as  instruments  of  chicane. 

As  to  the  present  case,  it  is  true  you  must  take  issue  upon  a  single, 
point ;  but  it  is  not  necessary  that  this  single  point  should  consist  only 
of  a  single  fact.  Here  the  point  is,  the  cattle  being  entitled  to  com- 
mon ;  this  is  the  single  pofait  of  the  defence.  But  in  fact,  they  must 
be  both  his  own  cattle,  and  also  levant  and  couchant ;  which  are  two 
different  essential  circumstances,  of  their  being  entitled  to  common; 
and  both  of  them  absolutely  requisite. 

DsNisoN,  J.,  concurred. 

1st.  As  to  Crogate'^s  Case.  The  replication  de  injuria  sua  propria 
absque  tali  causa  will  do,  in  all  cases  where  matter  of  title,  and  other 
things  of  that  kind,  are  not  included  in  the  absque  tali  causa ;  and  if 
you  admit  them,  you  may  then  plead  de  injuria  sua  propria  absqus 
residuo  causa^  traversing  that  residue.  But  the  rule  in  Crogate's  Case 
don't  affect  this  case.  For  here  the  question  is  one  single  proposition, 
viz.,  the  measure  of  the  conmion ;  and  the  measure  of  the  common  is 
the  levanoy  and  couchancy  jointly  with  the  property. 

Skinner,  137,  is  a  more  sensible  report  of  the  case  of  MoUiton  and 
Treviliau,  than  2  Show.  328.  And  there  the  levancy  and  couchancy, 
together  with  the  property,  were  esteemed  to  be  the  measure  of  the 
common,  and  not  the  levancy  and  couchancy  only. 

So  that  nothing  more  is  here  traversed  than  the  measure  of  the 
common.    The  case  is  in  point. 

Besides,  I  think  it  is  within  Crogate's  Case. 

Foster,  J.     I  am  of  the  same  opinion. 

Per  cw^  unanimousfy 
Judgment  for  the  plaintiff  upon  the  demurrers^ 

1  Y.  B.  2  Ed.  IV.fol.8,pL20;  Rowles  v.  Lusty,  4  Bing.  428;  Webbo.  Weatherby, 
1  B.  N.  G.  502 ;  Brogden  v.  Marriott,  2  B.  N.  C.  478 ;  Palmer  v.  Gooden,  8  M.  &  W. 
890 ;  Pigeon  i;.  Osborne,  12  A.  &  E.  715 ;  Bennison  v.  Thelwell,  7  M.  &  W.  512 ;  Bell 
V.  Tuckett,  4  Sc.  N^.  402  ,*  De  Berahardis  v.  Spalding,  Dar.  &  M.  48  ;  Calhono  v. 
Wright,  4  HI.  741  Holland  v.  Kibbe,  16  HI.  ISSV'Deut  v.  Coleman,  18  Miss.  88; 
Strong  V.  Smith.  8  Cal.  160 ;  Patcher  v.  Sprague,  2  Johns.  462 ;  Tucker  v,  Ladd. 
7  Cow.  450,  accord.    Conf.  Giles  v.  Giles,  9  Q.  B.  164.  ^Ko. 
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REYNOLDS  v.  BLACKBURN  and  Others. 
In  thb  King's  Bench,  June  6, 1837. 

[Reported  in  7  Adolphus  f-  EUia,  16L] 

Assumpsit  against  acceptors  of  two  bills  of  exchange  (for  £285  and 
£840),  drawn  by  Thomas  Tempest,  payable  to  his  order  at  three  months, 
and  indorsed  (after  a  mesne  indorsement  on  each  bill)  to  plaintiff. 

Plea :  That  defendants,  on  the  several  days,  <fec.,  accepted  the  said 
bills  respectively  for  the  accommodation  of  T.  T.,  the  drawer,  and 
without  receiving  any  value  or  consideration  for  the  said  acceptance  or 
either  of  them,  of  which  the  plaintiff  had  notice :  And  that,  after  the 
said  bills  were  so  indorsed  to  the  plaintiff  and  after  the  same  had 
respectively  become  due  and  payable,  and  before  the  commencement 
of  this  suit,  viz.  on  <bc^  the  said  T.  T.,  the  said  drawer,  gave  and  de- 
livered to  the  plaintiff  who  then  accepted  from  the  said  drawer,  other 
bills  of  exchange  for  divers  large  sums,  in  the  whole  exceeding  the 
amount  of  the  sums  specified  in  the  said  bills  in  the  declaration  men- 
tioned, viz.  sums  amounting  to  £700,  and  payable  on  certain  days  then 
to  come ;  and  it  was  on  that  occasion  agreed,  by  and  between  the  said 
drawer  and  the  plaintiff  that  the  plaintiff,  in  consideration  of  the  prem- 
ises, should  forbear  to  sue  him,  the  said  drawer,  upon  the  said  bills  in 
the  declaration  mentioned,  or  either  of  them,  for  a  long  time,  viz.  three 
months,  and  until  default  should  be  made  in  the  payment  of  the  said 
bills  so  delivered  by  the  said  T.  T.,  the  said  drawer,  to  the  plaintiff  in 
payment  of  the  said  bills  in  the  declaration  mentioned :  And  the  de- 
fendants further  say  that  the  said  bills  were  so  delivered  and  accepted 
in  payment  of  the  said  bills  in  the  said  declaration  mentioned;  and 
the  said  agreement  was  so  made  by  and  between  the  plaintiff  and  the 
said  T.  T.,  as  aforesaid,  without  the  knowledge,  privity,  or  consent  of 
the  defendants,  or  any  of  them.     Verification. 

Replication,  that  defendants  of  their  own  wrong,  and  without  the 
cause  by  them  in  the  said  plea  mentioned,  did  not  perform  the  said 
promises  in  the  declaration  mentioned,  in  manner  and  form,  &c.  Con- 
clusion to  the  country. 

Demuirer,  assigning  for  causes,  that  the  replication  is  double,  and 
that  it  puts  too  many  facts  in  issue-;  that  it  does  not  sufficiently  confess 
and  avoid  &c. ;  that  it  does  not  distinctly  and  formally  traverse  &c. ; 
and  that  de  injuria  is  not  the  proper  form  of  a  replication  to  a  plea  in 
an  action  of  assumpsit.    Joinder  in  demurrer. 

Joseph  AddisoHy  for  the  defendants.  It  cannot  be  contended,  after 
some  late  decisions,  that  de  injuria  is  generally  an  improper  replication 
in  assumpsit;  that  ground  of  demurrer  is  therefore  abandoned.    But, 
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although  the  replication  de  injuria  is  proper  where  the  plea  oonsiBts 
wholly  of  matter  of  excuse,  it  is  otherwise  where  the  effect  of  the  plea 
is  not  strictly  excuse,  or  where  it  partly  excuses  and  partly  denies ; 
Crisp  t;.  Griffiths,*  Whittaker  t;.  Mason,*  Here,  the  plea  b  not  wholly 
in  excuse.  And,  further,  the  plea  sets  up  two  defences,  and  the  repli- 
cation professes  to  answer  both.  The  plea  alleges,  first,  that  after  the 
bills  were  due,  the  drawer  gave  the  plaintiff  and  the  plaintiff  accepted 
from  him,  bills  of  payment  of  those  now  in  question,  and  allowed  him 
time,  as  to  those,  till  the  new  bills  should  be  due  and  default  made  in 
paying  them ;  and,  secondly,  that  the  latter  bills  were  delivered  and 
accepted  in  payment  of  those  declared  upon.  The  plea,  therefore, 
contains  more  than  one  defence;  the  plaintiff  does  not  demur  for 
duplicity,  but  attempts,  by  the  replication  de  injuria^  to  put  the  several 
matters  in  issue.  [Patteson,  J.  You  attempt  to  set  up  a  plea  which 
you  allege  to  be  bad,  because,  as  you  contend,  the  plaintiff  has  made  a 
bad  replication.  If  your  plea  is  double,  and  there  is  a  general  replica- 
tion, you  cannot  take  advantage  of  the  fault  of  your  plea  to  make  the 
replication  bad.] 

Stephen^  Serjt.  contra^  was  not  heard. 

LoBD  Denmax,  C.  J.  There  is  nothing  in  the  point.  The  replica- 
tion is  at  least  as  good  as  the  plea. 

LiTTLEDALE,  J.,  coucurred.* 

Patteson,  J.  The  plea  here  is  not  partly  in  denial ;  it  does  not 
deny  the  matter  of  the  declaration  in  any  way. 

Williams,  J.,  concurred.  Judgment  for  the  plaintiff.* 


STEPHENS  AND  Another  t;.  UNDERWOOD. 
In  the  Common  Pleas,  June  1, 1838. 

[Reported  in  4  Bingham**  New  Cases,  666.1 

To  an  action  on  a  bill  of  exchange,  the  defendant,  the  acceptor, 
pleaded,  that  before  and  at  the  time  of  making  the  acceptancOi  the 
defendant  was  unlawfully  imprisoned  by  the  plaintiffi,  and  others  in 
collusion  with  them,  and  was  then  and  there  detained  in  prison,  until 
by  the  force  and  duress  of  the  said  imprisonment  he  made  the  said 
acceptance ;  that  he  had  never  had  any  value  for  the  said  acceptance,  or 
for  paying  the  said  bill  of  exchange,  or  any  part  thereof  respectively ; 
and  that  he  was  ready  to  verify. 

i  2  Cro.  M.  &B.  169 ;  8.  c.  6  Tjrr.  619.  *  2  New  Ca.  869. 

>  Lane  r.  Ridley,  10  Q.  B.  481 ;  O'Sannon  v.  Saunders,  24  Gratt  188,  accord.  See 
Pascoe  r.  Vyvyan,  1  Dowl.  N.  S.  989 ;  Regil  v.  Green,  1  M.  &  W.  882.  —Ed. 
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Demarrer.  For  that  the  plea  was  doable  and  multifarious,  in  this, 
that  it  contained  two  separate  and  distinct  matters  of  defence  to  the 
said  count,  to  wit,  that  the  acceptance  of  the  said  bill  in  the  said  count 
mentioned,  was  unlawiully  obtained  by  the  plaintiffs  from  the  defend- 
ant by  duress  of  imprisonment ;  and  that  there  never  was  any  value 
or  consideration  for  the  said  acceptance :  also,  for  that  the  plea  was  so 
pleaded  that  the  plaintiffi  could  not  take  or  offer  any  certain  issue 
thereon. 

Joinder. 

Hoggins^  in  support  of  the  demurrer,  contended  that  the  plea  was 
double. 

ManseU^  contra.  The  whole  plea,  though  alleging  several  matters, 
constitutes  only  one  proposition.  Duress  alone  would  not  be  a  defence : 
it  might  render  the  bill  voidable ;  2  Inst.  482 ;  Com.  Dig.  Pleader,  2 
W.  19 ;  but  not  void  if  there  were  a  good  consideration.  In  Easton  v. 
Pratchett,^  it  was  held  that  a  plea  that  the  defendant  indorsed  the  bill 
to  the  plaintiff,  without  having  or  receiving  any  value  or  consideration 
whatsoever  for  or  in  respect  of  his  said  indorsement,  and  that  he  had 
not  at  any  time  had  or  received  any  value  or  consideration  whatso- 
ever, for  or  in  respect  of  such  indorsement,  would  be  ill  on  demur- 
rer.  Reynolds  v.  Iveney,*  and  Stoughton  «.  Earl  of  Bdlmorey,*  are 
authorities  to  the  same  effect.  In  Lacey  v.  Forester,^  where  the  plea 
was  no  consideration,  Alderson,  B.,  said,  it  ought  to  have  been  stated 
that  the  note  was  by  way  of  accommodation ;  and  in  Mills  v.  Oddy,* 
Parke,  P.,  said,  the  judges  never  contemplated  the  adoption  of  a  gen- 
eral plea  of  want  of  consideration.  If  such  a  general  plea  were  admis- 
sible, without  stating  the  circumstances  which  occasioned  the  want  of 
consideration,  the  plaintiff  would  never  be  apprised  of  the  real  defence. 
But  if  the  second  part- of  the  plea  is  badly  pleaded,  it  may  be  rejected 
as  surplusage,  and  so  the  plea  is  not  double. 

Hoggins.  Lacey  v.  Forester  only  decides  that  the  onus  of  impeach- 
ing the  consideration  is  cast  on  the  defendant.  Here,  the  alleged 
duress  is  not  connected  with  the  want  of  consideration ;  each  is  a  dis- 
tinct defence,  and  duress  alone  would  avoid  the  contract. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  plea  is  bad,  for  the  cause 
assigned  in  the  special  demurrer,  viz.,  *'  that  it  contains  two  separate 
and  distinct  matters  of  defence,  to  wit,  that  the  acceptance  of  the  said 
bill  was  unlawfully  obtained  by  the  plaintiff  from  the  defendant  by 
duress  of  imprisonment,  and  that  there  never  was  any  value  or  con- 
sideration for  the  said  acceptance.^  The  answer  set  up  is,  that  it  is 
jiot  bad,  because  the  second  ground  of  defence  is  badly  pleaded ;  but_ 

1  ICr.M.  &R.  796.  >  8Dowl.468.  <  2  Cr.  M.  &  B.  72. 

«  2Cr.M.&B.69.  «  2 Cr.  M.  ft.  R.  106. 
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the  pleais  not  the  less  double  becaase  one  of  the  grounds  of  defenoe 
_  is  badly  pleaded.    In  Comyn's  Digest,  Pleader,  E.  2,  it  is  laid  down  that 
^'  a  double  plea  is  bad,  though  one  matter  or  the  other  be  not  well 
pleaded :  as  in  trespass,  if  the  defendant  pleads  moUiter  manti$  impos- 
uit  and  a  release,  it  is  double,  though  the  release  is  not  well  pleaded. 
R.  1,  Sid.  176.     Though  but  one  of  the  several  matters  pleaded  be 
material.    Per  Pod.  Poph.  186."_    Here,  notwithstanding  the  second 
branch  of  the  plea  would  be  ill,  on  special  demurrer,  yet  the  entire 
plea  is  ill,  for  the  cause  assigned. 
The  court  was  about  to  give  judgment  for  the  plaintiff  when 
ManaeU  prayed  and  obtained  Leave  to  amend.^ 


GALWAY  V.  ROSE. 
In  thb  Ezohbqusb,  Hilasy  Term,  1840. 

[Reported  in  6  Meesan  j-  WeUby,  291.] 

Assumpsit.  The  declaration  stated  that  the  defendant,  on  the  21st 
of  November,  1835,  in  parts  beyond  the  seas,  to  wit,  at  Cahir,  in  Ire- 
land, made  his  bill  of  exchange  in  wnting,  and  directed  the  same  to 
certain  pei*sons  by  and  under  the  name,  style,  and  description  of 
Messrs.  Arint  &  Borough,  Dublin,  and  thereby  requested  the  said 
Messra.  Arint  &  Borough  to  pay  to  one  Captain  Bushe,  or  his  order, 
£397,  three  months  after  the  date  thereof,  which  period  had  elapsed 
before  the  commencement  of  the  suit.  The  declaration  then  alleged 
that  the  said  Captain  Bushe  then  indorsed  the  said  bill  to  the  plaintiff; 
that  it  was  presented  to  the  said  Messrs.  Arint  <b  Borough  for  accept- 
ance, but  that  they  refused  to  accept  the  same,  whereupon  the  said  bill 
was  duly  protested  for  non-acceptance,  whereof  the  defendant  had  due 
notice ;  and  the  said  plaintiff  further  says,  that  the  said  bill  being 
wholly  unaccepted  and  unpaid,  afterwards,  and  on  the  day  when  it 
became  due,  to  wit,  on  the  24th  of  February,  1836,  the  said  bill  was 
presented  to  the  said  Messrs.  Arint  <b  Borough  for  payment,  but  that 
they  would  not  pay  the  same  when  so  presented  to  them,  but  wholly 
declined  and  refused,  whereupon  the  said  bill  was  duly  protested  for 
non-payment,  of  all  of  which  said  last-mentioned  premises  the  de- 
fendant had  notice;  and  whereas,  also,  the  defendant  before  the 
commencement  of  this  suit,  to  wit,  on  the  8th  of  January,  1839,  was 
indebted  to  the  plaintiff  in  JC600  on  an  account  stated ;  and  the  de- 

^  Bleeke  v,  Grore,  1  SicL  176;  Wright  9.  Watts,  6  Q.  B.  89;  Home  v.  Locke,  I  C 
B.  524 ;  Purssf  ord  v.  Peek,  9  M.  &  W.  196,  accord.  —  Ed 
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fendant,  in  consideration  of  the  premises  respectively,  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  promised  the  plaintiff  to  pay  him  the 
said  several  moneys  respectively  on  request,  yet  the  defendant  has  dis^ 
regarded  his  promise,  and  has  not  paid  any  of  the  said  moneys,  or  any 
part  thereof;  and  by  reason  and  means  of  the  dishonor  of  the  said  bill 
in  the  said  first  count  mentioned,  as  in  that  count  mentioned,  he,  the 
plaintiff^  having  indorsed  and  negotiated  the  said  bill,  to  wit,  on  the 
day  and  year  in  the  first  count  first  mentioned,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  as  such  indorser  of  the  said  bill  as 
aforesaid,  was  called  upon  and  obliged  to  pay,  and  did  then  pay  and 
become  liable  to  pay  divers  charges  and  expenses  attendant  upon  and 
occasioned  by  the  dishonor  of  the  said  bill  as  aforesaid,  and  the  return 
of  the  same  to  him  the  plaintiff,  to  wit,  the  charges  and  expenses  of 
protesting  the  said  bill,  as  in  the  said  first  count  mentioned,  commis- 
sion, postage,  and  divers  other  charges  and  expenses,  amounting 
together  to  £10 ;  to  the  damage  of  the  plaintiff  of  £1000. 

The  defendant  demurred  to  the  firat  count  of  the  declaration,  assign- 
ing for  causes,  that  the  declaration  stated  that  the  bill  was  dishonored 
by  the  same  being  presented  for  and  refused  acceptance,  and  that  the 
same  was  dishonored  by  being  presented  for  and  refused  payment,  and 
that  either  of  the  said  dishonors  was  sufficient  to  maintain  the  action 
upon  the  bill  to  its  full  extent,  and  that  it  was  altogether  uncertain 
upon  which  of  the  said  dishonors  the  plaintiff  intended  to  rely,  and 
that  no  certain  or  single  issue  could  be  taken ;  that  the  cause  of  action 
in  the  first  count  was  stated  uncertainly  and  in  the  alternative,  and  not 
directly  and  positively,  as  in  effect  it  stated,  that  the  bill  was  either 
dishonored  by  a  refusal  to  accept  or  a  refusal  to  pay ;  and  also  that  the 
statement  of  the  special  damage  to  the  first  count  was  altogether  in- 
sufficient and  uncertain,  in  that  although  it  is  alleged  that  there  were 
two  dishonors  of  the  bill,  yet  it  is  stated  in  the  allegation  of  special 
damage  that  the  costs  and  expenses  were  occasioned  by  the  dishonor 
of  the  said  bill,  but  by  which  of  the  said  two  several  dishonors  did  not 
appear. 

To  the  last  count  the  defendant  pleaded  non  assumpsit, 

MeUor^  in  support  of  the  demurrer,  was  in  the  first  instance  stopped 
by  the  court,  who  called  upon 

Butti  to  suppoit  the  declaration.  The  first  count  does  not  contain 
two  causes  of  action,  but  only  two  considerations  for  the  promise ; 
namely,  the  non-acceptance  and  the  non-payment  of  the  bill.  But  if 
the  court  should  be  of  opinion  that  it  discloses  two  distinct  causes  of 
action,  then  they  are  two  counts,  and  the  demurrer  is  too  large.  . 
[Pabke,  B.  They  are  not  in  the  form  of  two  distinct  counts.]  There 
is  no  necessity  for  any  formal  commencement ;  but  if  there  be  an  ob- 
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jection  on  that  ground,  it  should  have  been  pointed  out  as  a  cause  of 
special  demurrer.  Jourdain  v.  Johnson,^  is  an  authority  to  show  that 
the  use  of  the  word  respectively/,  in  the  allegation  of  the  promise  to 
pay,  will  constitute  them  several  counts.  In  a  note  to  Webber  v. 
TwilV  it  is  said  that  ^'<the  common  counts  in  a  declaration  may  be 
contained  in  one  count,  stating  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  given  sum,  as  for  instance  £1000,  as  well  for  goods  soM 
and  delivered  by  the  plaintiff  to  the  defendant,  as  for  money  lent  and 
advanced,  and  money  paid  by  the  plaintiff  to  the  defendant,  and  money 
had  and  received  by  the  defendant  for  the  plaintiff  and  that,  in  con- 
sideration thereof,  the  defendant  promised  to  pay : "  for  which  position 
Rooke  V,  Kooke  *  is  cited  as  an  authority. 

Mellor,  contra.  The  first  count  is  double.  It  is  laid  down  as  a  rule 
in  Stephen  on  Pleading,  292,  ^^  that  the  declaration  must  not,  in  sup- 
port of  a  single  demand,  allege  several  distinct  matters  by  any  of 
which  that  demand  is  sufficiently  supported."  The  authorities  which 
establish  this  rule  are  collected  in  1  Chitty  on  Pleading,  6th  ed.  226. 
Now  here  the  declaration  shows  a  complete  cause  of  action,  by  alleg- 
ing a  protest  for  non-acceptance.  Crossly  v.  Ham ;  *  it  then  alleges  a 
presentment  for  and  refusal  of  payment,  which  is  another  cause  of 
action;  which  renders  it  double,  and  uncertain  for  which  cause  of 
action  the  plaintiff  is  proceeding.  It  is,  therefore,  in  violation  of  the 
above  rule.  But  then  it  is  said  it  may  be  treated  as  two  counts,  and 
that  the  objection  as  to  the  informal  commencement  of  the  second 
count  should  have  been  pointed  out  as  a  cause  of  special  demurrer; 
the  answer  to  that  is,  that  it  is  in  effect  pointed  out  as  a  cause  of  de- 
murrer, when  it  is  alleged  that  the  count  is  uncertain  and  in  the 
alternative,  and  that  is  sufficient.  The  case  cited  has  therefore  no 
application.  The  plaintiff^  who  has  manifestly  treated  it  as  one  count, 
has  no  right  to  turn  round  upon  the  defendant  and  say.  What  I  have 
pleaded,  and  you  have  taken  as  OTie  count,  is,  in  reality,  two  counts  in- 
formally pleaded.  A  party  has  no  right  so  to  plead  as  to  mislead  his 
opponent. 

Pabke,  B.  The  declaration  is  good,  in  whatever  way  it  is  viewed. 
If  the  first  part  of  it  be  considered  as  two  counts,  then  the  word  ^*  re- 
spectively ^  attaches  a  separate  promise  to  each  county  and  the  only 
objection  would  be  that  the  second  count  is  informally  commenced ; 
but  with  rep^ard  to  that  there  is  no  special  cause  of  demurrer  assigned. 
If^  on  the  other  hand,  the  declaration  be  viewed  as  one  count  onlyTit 
Ts^equally  good ;  for  then  there  are  different  causes  of  action  arising 

i  2  C.  M.  &  B.  664  '2  Saund.  122,  n.  2. 

•  Cro.  Jac.  246.  *  18  East,  602,  per  Bayley,  J. 
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oat  of  different  considerations,  all  of  which  are  executed.  According 
to  the  old  form  given  in  Saunders*  Reports,  there  might  be  several  dif- 
^rent  considerations  included  in  one  count  in  indebitatus  assumpsit; 
and  if  we  consider  this  as  one  count  only,  it  amounts  to  this,  that 
the  defendant  became  liable  to  the  plaintiff  on  a  bill  of  exchange  in 
consequence  of  the  non-acceptance  thereof,  and  also  on  account  of  the 
non-payment  thereot,  and  also  on  an  account  stated ;  the  whole  con- 
cludinlg  with  a  promise  to  pay.  Then  how  does  that  differ  from  the 
case  of  the  common  counts,  for  work  and  labor,  goods  sold  and  deliv- 
ered, &c?  By  analogy  to  the  practice  before  the  new  rules,  and  which 
seems  to  rest  on  a  sound  foundation,  we  must  hold  the  declaration 
good.  Before  the  new  rules,  the  whole  would  have  been  in  issue  under 
the  plea  of  non  assumpsit^  but  now  the  defendant  must  traverse  the 
facts  of  presentment  for  payment  and  acceptance. 
The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff} 


DE  WOLF  AND  Another,  Assignbes,  Ac,  v.  BEVAN  and 

Anothxb. 

In  the  Exchequer,  Michaei^mas  Term,  1844. 

[Reported  in  2  Dowling  f-  Lonmde$,  M6.] 

Trover  by  the  assignees  of  K.  M^Leod  and  J.  B.  Wood,  bankrupts. 
The  first  count  stated  that  the  bankrupts,  before  their  bankruptcy, 
were  possessed  of  one  thousand  puncheons  of  brandy,  fifty  puncheons, 
fifty  kegs,  Ac,  and  alleged  a  conversion  after  the  bankruptcy. 

The  defendants  pleaded  as  to  five  puncheons  of  brandy,  and  five 
puncheons,  parcel,  Ac,  that  before  the  said  K.  L.  A  J.  W.  were  pos- 
sessed thereof  as  in  the  declaration  mentioned,  the  defendants  held 
and  were  possessed  of  the  said  brandy  and  puncheons,  as  the  ware- 
housemen and  agents  of  certain  persons,  of  whom  the  said  K.  L.  A  J. 
W.  purchased  the  same ;  that  K.  L.  A  J.  W.,  before  they  became  bank- 
rupts, .purchased  the  same  brandy  and  puncheons  under  and  by  virtue 
of  a  certain  contract  of  purchase  then  made  and  entered  into  between 
them  and  certain  other  persons  carrying  on  business  by  and  under  the 
name,  style,  and  firm  of  Messrs.  Falk  Brothers,  whose  Christian  names 
are  to  the  defendants  unknown,  and  by  which  said  contract  the  said  K. 
L.  A  J.  W.  were  to  purchase  of  and  pay  the  said  F.  A  Co.  for  the  same 
brandy  and  puncheons  a  certain  sum  of  money  as  the  price  and  value 
of  the  said  brandy  and  puncheons,  to  wit,  the  sum  of  £78  lis.  4d.,  to  be 

/  i/ 

1  See  Jourdain  v.  Johnson,  2  C.  M.  &  B.  604 ;  Morse  v.  James,  11  M.  &  W.  SSI.    ^.    j 
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secured  by  a  certain  acceptance  by  them,  the  said  K.  L.  A  J.  W.,  of  a 
certain  bill  of  exchange  drawn  on  them  by  the  said  F.  &  Co.,  payable 
at  a  certain  time  after  date,  to  wit,  fcmr  months ;  that  K.  L.  &  J.  W, 
did  purchase  and  pay  for  the  same  brandy  and  puncheons  in  manner 
aforesaid ;  that  afterwards,  from  the  time  of  such  purchase  as  aforesaid 
continually  up  to  and  until  the  re-transfer  of  the  same  brandy  and 
puncheons  to  the  said  F.  &  Co.,  as  hereinafter  mentioned,  the  defend- 
ants held  and  were  possessed  o^  and  had  the  custody  and  control  of 
the  same  brandy  and  puncheons,  as  the  warehousemen  and  agents  of 
and  for  the  said  K.  L.  &  J.  W.,  which  was  their  possession  in  the  dec- 
laration mentioned ;  that  afterwards,  and  before  the  said  K.  L.  &  J.  W. 
became  bankrupts,  the  said  bill  of  exchange  so  given  in  payment 
became  and  was  due  and  payable  according  to  its  tenor  and  effect; 
that  E.  L.  &  J.  W.  being  then  unable  to  meet  or  pay  the  said  bill,  the 
same  then  being  and  remaining  in  the  hands  of  F.  <fe  Co.  unpaid  and 
dishonored ;  and  the  said  last-mentioned  persons  then  pressing  for  pay- 
ment thereof,  and  then  threatening  to  take  proceedings  against  E.  L. 
&  J.  W.  to  compel  payment  thereof,  it  was  then  and  thereupon  agreed 
by  and  between  F.  &  Co.  and  E.  L.  &  J.  W.,  in  consideration  of  the 
premises,  and  that  F.  A  Co.  would  then  forbear  to  take  proceedings 
against  the  said  E.  L.  &  J.  W.  to  compel  payment  of  the  said  bill  of 
exchange,  and  that  F.  &  Co.  would  abandon  and  relinquish  all 
claim  and  demand  upon  the  said  bill  of  exchange,  and  would 
accept  the  said  brandy  and  puncheons  last  mentioned  in  satis- 
faction and  discharge  of  the  said  bill  of  exchange,  and  of  all  cause 
and  right  of  action  thereon;  that  E.  L.  &  J.  W.  should  return, 
re-transfer,  and  re-deliver  the  same  brandy  and  puncheons  to  F. 
&  Co.  (averment  of  notice  and  assent  to  the  return,  re-transfer,  and 
re-delivery  of  the  brandy  and  puncheons)  ;  that  afterwards,  and  before 
the  defendants,  or  F.  &  Co.,  or  either  of  them,  had  any  knowledge  or 
notice  of  any  fiat  in  bankruptcy  issued  against  E.  L.  &  J.  W.  or  either 
of  them,  or  of  any  act  of  bankruptcy  by  them  or  either  of  them  com- 
mitted, and  before  either  of  them  had  become  bankinipt,  the  same 
brandy  and  puncheons,  and  every  part  thereof,  was  and  were  accord- 
ingly returned,  re-transferred,  and  re-delivered  to  F.  &  Co.,  and  the 
same  was  and  were  then  accepted  by  them  in  such  satisfaction  and 
discharge  of  the  said  bill  of  exchange,  and  they  then  thereupon  aban- 
doned and  relinquished  all  claim  and  demand  thereupon;  that  all 
property  and  interest  in  the  same  brandy  and  puncheons,  then  and 
before  the  defendants,  or  F.  A  Co.,  or  either  of  them  respectively,  had 
any  knowledge  or  notice  that  any  fiat  in  bankruptcy  had  issued 
against  E.  L.  A  J.  W.  or  either  of  them,  or  that  any  act  of  bankruptcy 
had  been  committed  by  them  or  either  of  them,  and  before  either  of 
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them  had  become  bankrupt,  reverted  in  and  became  the  property  in 
possession  of  F.  &  Co.,  to  wit,  by  means  of  a  re-delivery  thereof  to 
them  by  the  defendants,  under  and  by  virtae  of  the  authority  of  E.  L, 
A  J.  W.  to  the  defendants  given  in  that  behalf,  before  any  act  of 
bankruptcy  by  E.  L.  A  J.  W.,  or  either  of  them,  committed  ;  that  after- 
wards, and  after  the  said  E.  L.  &  J.  W.  became  bankrupts,  the 
plaintifis,  as  such  assignees,  applied  to  and  requested  the  defendants 
to  deliver  up  to  them,  the  plaintiffs,  as  such  assignees,  the  same  brandy 
and  puncheons,  which  the  defendants  then,  and  for  the  cause  in  this 
plea  aforesaid,  wholly  refused  to  do,  as  they  lawfully  might,  for  the 
cause  aforesaid,  which  is  the  conversion  in  the  said  first  count  men- 
tioned and  complained  o£    Verification. 

Replication,  that  it  was  not  agreed  by  and  between  F.  A  Co.  and 
E.  L.  &  J.  W.,  as  in  the  said  plea  mentioned ;  nor  were  the  said  brandy 
or  puncheons  in  said  plea  mentioned,  returned,  re-transferred,  or  re- 
delivered, or  accepted  in  satisfaction  or  discharge,  as  in  the  said  plea 
mentioned,  in  manner  and  form  as  in  that  plea  alleged;. nor  did  the 
property  and  interest  in  the  brandy  and  puncheons,  before  the  defend- 
ants, or  F.  A  Co.,  or  either  of  them,  had  knowledge  or  notice  that  a 
fiat  had  issued  against  E.  L.  A  J.  W.,  or  that  an  act  of  bankruptcy  had 
been  committed,  revert  in,  or  become  the  property,  and  in  possession 
of  F.  A  Co.,  by  means  of  a  re-delivery  thereof  to  them  by  the  defends 
aAts,  under  and  by  virtue  of  the  authority  of  E.  L.  A  J.  W.  before  anj 
act  of  bankruptcy,  modo  et  forma. 

Special  demurrer,  assigning  for  cause  (amongst  others),  that  the 
replication  is  double  and  multifarious,  inasmuch  as  it  contains  two  sev* 
eral  and  distinct  answers ;  that  is  to  say,  the  one  a  denial  of  the  said 
alleged  agreement,  the  other  a  denial  of  the  alleged  performance  of  it. 

W.  H,  Watsorij  in  support  of  the  demurrer,  contended  that  the  rep- 
lication put  in  issue  three  distinct  fiicts ;  viz.,  the  agreement,  its  per- 
formance, and  the  re-delivery  of  the  brandy,  ifec,  by  authority  of  the 
bankrupt. 

(Jramptony  contra,  argued  that  the  demurrer  only  pointed  at  the 
objection  that  two  facts  were  put  in  issue  by  the  replication  ;  and  that 
those  facts  amounted  to  one  single  matter  of  defence,  and  were,  there- 
fore, traversable.  He  cited  Bell  v.  Tuckett,*  Robinson  v.  Rayley, 
O'Brien  v.  Saxon,  Webb  v,  Weatherby,*  Bannison  v.  Thelwell,'  Pigeon 
\3.  Osbom,*  Reynolds  v,  Blackburn,  Garten  v.  Robinson,'  Eden  v.  Turtle.' 

Cur.  adv.  mtlL 

I  8  M.&  G.  786;  1  Dowl.  458,  N.  S.    See  B.  o.  4  Scott,  N.  B.  402. 

s  1  Scott,  477 ;  8.  a  1  Bing.  N.  C.  602. 

s  9  Dowl.  789.    See  B.  0.  7  M.  &  W.  512. 

«  4  P.  & D.  845.    See  8.  c.  12  A.  &  £.  716;  9  Dowl.  607. 

•  2  DowL  41,  N.  S.  •2  Dowl.  469,  N.  S.    See  8.  c.  10  M.  &  W.  686. 
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The  judgment  of  tlie  court  was  delivered  by 

Pollock,  C.  B.  The  demurrer  in  this  case  was  argued  before  my 
Brothers  Parke,  Alderson,  Rolfe,  and  myself  during  the  last  term. 
(His  Lordship  stated  the  pleadings.)  Two  objections  were  made  to 
the  replication ;  the  first  is  of  importance,  and  if  decided  for  the  defend- 
ants, it  is  unnecessary  to  consider  the  other.  The  objection  is,  that 
the  traverse  in  the  replication  was  multifarious  and  put  in  issue  three 
distinct  matters :  first,  the  agreement  between  the  bankrupts  and  Falk 
Brothers;  secondly,  its  performance  by  re-delivery  pursuant  to  the 
agreement;  and,  thirdly,  a  re-delivery  by  authority  of  the  bankrupt 
notified  to  the  defendants,  which  would  prevent  the  goods  passing  to 
the  assignees,  as  being  in  the  apparent  ownership  of  the  bankrupts. 
It  was  answered,  in  the  first  place,  and  we  think  properly  answered, 
that  the  special  demurrer  objected  to  the  replication  as  containing  two 
answers,  —  the  denial  of  the  agreement,  and  of  the  performance  of  it, — 
and  not  three ;  and  that  the  defendants  can  only  avail  themselves  of 
the  grounds  of  objections  for  duplicity  or  multifariousness  specially 
stated.  Smith  v.  Clinch.^  The  question  then  is,  whether  the  plaintiff 
can  deny  by  one  traverse  the  agreement  by  Falk  A  Ck).  to  give  up 
the  claim  on  the  bill  against  the  bankrupts,  and  receive  back  the  goods 
in  satisfaction  of  that  claim ;  and  also  the  performance  of  the  agree- 
ment by  the  re-delivery  and  acceptance  in  satisfaction  and  discharge 
of  that  claim?  The  rule  laid  down  by  Lord  Coke,  Co.  Litt.  126  a,  is 
that  a  special  issue  must  be  taken  on  one  material  point ;  and  in  apply- 
ing the  rule,  the  courts  have  held  that  a  plaintiff  b  not  confined  to  a 
single  fact,  but  may  include  several,  constituting  one  point  of  the 
defence ;  as  in  Robinson  v.  Rayley,  Bannison  v.  Thelwell,'  Pigeon  v. 
Osbom,*  and  lastly,  the  case  of  Bell  v.  Tuckett,^  in  which  it  was  decided, 
on  the  authority  of  the  other  cases,  that  where  the  defendant  pleaded 
a  release  by  one  who  executed  as  an  agent  of  the  plaintiff  on  behalf 
of  the  plaintiff^  and  who  was  duly  authorized  so  to  do  by  the  plain- 
tiff the  plaintiff  might  include  in  his  traverse  the  execution  by  the 
agent,  and  his  authority  to  execute ;  those  two  facts  constituting  one 
ground  or  point  of  defence.  My  Brother  Maule  truly  says,^  that  there 
is  some  nicety  and  difficulty  where  several  facts  are  pleaded,  in  saying 
whether  they  come  under  this  description  or  not ;  and  we  have  had 
considerable  doubt  in  the  present  case.  _A  point  of  defence  is  clearly 
not  to  be  confounded  with  the  whole  defence  contained  in  the  plea; 
otherwise  there  would  be  no  distinction  as  to  the  cases  in  which  a  geii- 
A  *eral  traveree  is  allowable,  and  upon  which  nice  questions  have  arisen; 

1  2  G.  &  D.  225.    See  B.  0. 2  Q.  B.  886.  >  7  M.  ft  W.  612. 

s  4  P.  &  D.  845.  «  8  M.  &  Q.  785. 
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and  a  plaintiff  might  in  all  cases  deny  the  whole  plea,  though  it  con- 
jisted  not  of  mere  matter  of  excuse  only,  but  of  title  or  authority 
gerived  from  the  plaintiff.  A  plea  may,  indeed,  comprise  a  single 
point  of  defence  only,  but  it  may  also  comprise  several  points.  Thus 
a  plea  of  release,  or  money  paid  in  satisfaction,  or  license,  may  be  con- 
sidered as  including  one  point  of  defence  only ;  a  plea  of  right  of 
common  in  the  old  form  comprises  several,  viz.,  a  seisin  in  fee  of  the 
land  in  respect  of  which  the  right  is  claimed,  a  prescriptive  right  for 
certain  cattle,  and  the  putting  on  those  cattle.  All  that  the  court  did 
in  Robinson  v,  Rayley,  was  to  decide  that  the  last  part  of  such  a  plea 
formed  one  point  of  defence;  though  it  was  capable,  in  that  case,  of 
being  subdivided  into  three  distinct  facts,  viz.,  the  ownership  of  the 
cattle,  their  being  commonable,  and  levant  and  couchant.  In  some 
cases  of  common,  as,  for  instance,  for  a  certain  number  of  horses,  it 
would  consist  of  one  fact  only.  Had  there  been  a 
case,  putting  in  issue  the  whole  defence,  whether 
injtiria^  ifec,  or  a  denial  of  all  the  mattera  in  the 


been  clearly  bad.  We  have  then  to  decide  in  the  present  case,  whether 
the  agreement  between  Falk  Brothers  and  the  bankrupt,  and  the  per- 
formance  of  it  on  both  sides,  constitute  one  point  of  the  defenceor 
two,  and,  alter  some  hesitation,  we  have  come  to  the  conclusion  that 
they  constitute  two.  The  averment  bears  a  close  analogy  to  the  plea 
of  accord  and  satisfaction  in  the  old  form,  disapproved  of  by  Lord 
Coke  in  Pinnel's  Case,^  the  replication  to  which  plea,  in  the  book  of 
entries,  traverses  one  part  of  the  allegations,  —  Rastall's  Entries,  627, 
a ;  and  we  cannot  find  any  case  in  which  both  have  been  denied  to- 
gether. That  of  Webb  v.  Weatherby,*  where  it  was  pleaded  that  the 
defendant  paid,  and  plaintiff  received,  a  sum  in  satisfkction,  was 
decided  on  the  ground  that  a  denial  of  acceptance  in  satisfaction 
^Id^rtually  imply  a  denial  of  payment,  and,  consequently,  there 
objection  to  an  express  denial  of  both;  and  the  Lord  Chief 
distinctly  said,  it  is  not  a  case  of  accord  and  satisfaction,  and 
therefore,  at  least,  no  authority  for  the  denial  of  both  those  facts  in 
such  a  plea  by  one  traverse.  A  case  was  cited,  decided  by  my  Brother 
Wightman,  Garten  v.  Robinson,*  as  an  authority  that  where  a  plaintiff 
might  traverse  all  the  facts  in  the  plea  by  the  general  replication,  he 
might  confine  himself  to  some  of  them ;  and  so  the  traverse  in  this 
case,  it  was  argued,  might  be  supported,  though  it  included  two  facts. 
qf\^^  It  is  a  sufficient  answer  to  say  that  here  the  plaintiff  could  not  have 
I  2^      traversed  all  the  allegations  in  the  plea,  because  it  contained  matter  i 

i/i^^l^y^'^    of  title  to  the  goods,  and  therefore  the  traversing  of  two  facts  could 

•^  noty  on  this  grounds  be  supported. 

i  6  Rep.  117,  a.  >  1  Binfi^.  N.  C.  602.  >  2  Dowl.  41,  N.  S. 
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We  are  of  opinion,  therefore,  that  the  replication  is  bad,  and  that 
the  first  objection  must  prevail;  and  it  becomes,  therefore,  unneces- 
sary to  consider  the  second. 

The  plaintiff  may,  however,  amend,  on  payment  of  costs,  if  he  should 
be  able  to  do  so.  Judgment  for  the  defendants,^ 


SHEPHERD  V.  SHEPHERD. 
In  the  Common  Pleas,  Junk  10, 1845. 

[Reported  in  8  Dotding  j*  Loumdes,  190.] 

Dbbt  on  a  promissory  note.  The  declaration  stated,  that  the 
defendant  on  the  25th  of  March,  1844,  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  the  plaintiff  or  his  order,  £690 
on  the  25th  of  March,  1845,  which  day  had  expired  before  the  com* 
mencement  of  his  suit,  and  then  delivered  the  said  note  to  the  plain- 
tiff; and  thereupon  the  defendant  then  agreed  to  pay  the  amount  of 
the  said  note  to  the  plaintiff  on  request ;  whereby  and  by  reason  of 
the  non-payment  of  the  said  sum  of  money  an  action  has  accrued  to 
the  plaintiff,  to  demand  and  have  of  and  from  the  defendant  the  said 
sum  of  money.  Yet  the  defendant  has  not  paid  the  said  sum  or  any 
part  thereof,  to  the  plaintiff's  damage  of  £10,  &c.  To  this  declaration 
the  defendant  specially  demurred,  and  assigned  for  causes  of  demurrer, 
that  the  declaration  is  double  and  inconsistent  in  this,  to  wit,  that  in 
one  part  it  states  and  alleges  an  agreement  to  pay  the  sum  of  £690  on 
the  25th  March,  1845,  and  in  another  part,  that  the  defendant  agreed 
to  pay  the  said  sum  on  request ;  and  also,  for  that  it  is  uncertain  whe- 
ther the  plaintiff  intends  to  rely  on  an  express  or  an  implied  agreement , 
and  if  on  the  latter,  that  there  is  no  sufficient  consideration  stated  for 
such  agreement 

JByles^  Seijt,  in  support  of  the  demurrer.* 

The  declaration  then  is  bad  for  duplicity.  In  Slade  v,  Drake,*  the 
Court  said,  '^  pleading  is  not  talking ;  and  therefore  it  is  required  that 
pleading  be  true,  that  is  the  goodness  and  virtue  of  pleading ;  and  that 
it  be  certain  and  single,  and  that  is  the  beauty  and  grace  of  pleading. 

I  Bonzi  v.  Stewart,  7  M.  &  G.  746;  Qarrard  v.  Hardey,  6  Sc.  N.  B.  459  (sem6fe) ; 
Tebbeto  v.  TUton,  24  N.  H.  120  (semUe) ;  Watriss  v.  Fierce,  86  N.  H.  282 ;  Satterlee 
p.  Sterling,  8  Cow.  288;  Tuttle  v.  Smith,  10  Wend.  886;  Russell  v,  Rogers,  16 
Wend.  857 ;  McNulty  v.  Frame,  1  Sandf.  128,  accord;  Strong  p.  Smith.  8  Cal.  160 ' 
Patcher  v.  Sprague,  2  Johns.  462 ;  Tucker  v,  Ladd,  7  Cow.  460,  contra,  —  Ed 

>  See  supra,  p.  188,  note  1.  —  Ed.  >  Hob.  295. 
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Therefore  the  law  refuseth  double  pleading,  and  negative  pregnant, 
though  they  be  true,  because  they  do  inveigle,  and  not  settle  the 
judgment  upon  one  point."  Now  the  fact  that  one  of  two  matters 
was  ill  pleaded  did  not  prevent  the  pleading  being  double ;  Purssord  v. 
Peek ;  *  Stevens  v.  Underwood.  This  declaration  contained  substan- 
tially two  causes  of  action ;  the  one  consisting  of  the  promise  to  pay 
on  the  25th  of  March,  the  other  to  pay  on  request.  [Maulb,  J.  The 
allegation,  ^  The  defendant  then  agreed  to  pay  the  amount  of  the  said 
note  to  the  plaintiff  on  request,"  is  immaterial,  and  may  therefore  be 
struck  out.    It  is  not  the  promise  which  the  promissory  note  would 

/  ^      sustain,  and  consequently  is  merely  nonsense.]     But  the  word  **  there- 
upon "  might  be  considered  as  equivalent  to  "  afterwards."     If  so,  the 

^       allegation  would  mean  that  the  promise  to  pay  on  request  had  been 
V        made  after  the  note  became  due.     Sufficient  would  then  appear  to 

^        sustain  a  count  on  an  account  stated. 

^  ^^    It  is  said  that  it  amounts  to  duplicity,  and  that  either  part  would 
j>^         afford  a  cause  of  action.    There  is,  however,  nothing  to  show  that  the 

^  nile  in  this  respect  as  to  pleas  extends  to  declarations.    I  am,  therefore, 

of  opinion,  that  judgment  should  be  for  the  plaintiff. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  allegation  in  the 
declaration,  that  the  defendant  then  agreed  to  pay  the  amount  of  the 
note  to  the  plaintiff  on  request,  as  I  understand  it,  refers  to  an  agree* 
ment  made  on  the  25th  March,  1844.  That  was  a  void  promise 
altogether ;  and,  therefore,  such  allegation  is  no  more  than  sui'plusage, 
and  if  the  same  be  struck  out,  a  good  cause  of  action  remains.  I  am 
not  aware  that  the  insertion  in  a  declaration  of  a  promise,  which  in  law 
has  no  operation,  will  make  the  declaration  bad. 

Maulb,  J       It  is  said  that  this  declaration  is  double,  and  cases 
have  been  cited,  of  Purssord  v.  Peek,^  and  Stevens  v.  Underwood,  in 
which  pleas  have  been  held  double,  though  ill  pleaded.     But  the  sense 
in  which  a  plea  may  be  bad,  on  the  ground  of  its  being  double,  is  not 
the  sense  in  which  a  declaration  is  bad  for  duplicity.     A  plea  is  bad  if 
it  give  two  substantial  answers  to    the  antecedent  pleading;  l^ut  a  J  *i^^/»-^  Z^***^ 
declaration  is  not  in  like  manner  bad  for  stating  two  causes  of  action.  1  ^jf^Jlju^    ^  / 
The  declaration  may  disclose   several   causes   of  action,  as   on   two       c^^cla^-^      **- 
bonds  or  for  two  breaches  of  covenant,  without  being  bad   for  du-     ^V^yv-v-^sJ^   tA^^ 
plioity ;  yet  if  these  were  each  to  amount  to  a  defence,  or  answer  to  an 
antecedent  pleading,  and  were  inserted  in  one  plea  or  replication,  such 
plea  or  replication  would  be  bad  for  duplicity.     A  declaration  may  be 
bad,  when,  instead  of  containing  in  it  two  distinct  causes  of  action,  it 
gtatea  two  causes  of  action  for  the  same  claim.    Thus,  in  an  action  on  a 

»9M.  &W.  196.  «9M.&W.  196. 
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bond  prior  to  the  stat.  8  ife  9  Wm.  III.  c.  11,  two  breaches  could  not 
have  been  alleged,  becaase  one  was  saffioient  to  ^ve  the  right  of 
action  for  the  penalty ;  and,  therefore,  the  stating  two  on  the  same 
bond  would  have  been  bad.  So  if,  in  the  present  case,  the  declara- 
tion had  suggested  another  ground  for  making  the  defendant  liable  to 
pay  the  promissory  note,  there  might  be  some  color  for  the  objection 
which  has  been  taken.  But,  in  fact,  the  declaration  shows,  that  the 
note  was  payable  on  the  25th  March,  and  that  the  defendant  was  liable 
to  pay  it  when  due.  An  agreement  then  to  pay  the  same  on  request 
does  not  confer  any  cause  of  action  on  the  note,  but  is  bad  as  an  abso- 
lute nullity.  This  declaration,  therefore,  is  not  open  to  this  objection. 
CkesswelL)  J.,  concurred,  and  referred  to  the  case  of  Galway  v. 
Rose,  as  supporting  the  principle  laid  down  by  Maule,  J.,  respecting 
duplicity.  Judgment  for  the  plaintiff.^ 


HARRISON  V.  COTGREAVE. 
In  the  Commok  Pleab,  May  2,  1847. 

[Reported  in  6  Dowling  ^  Loumdes,  169.] 

Assumpsit.  The  declaration  in  the  first  count  stated,  that  on  the 
16th  of  February,  1846,  the  plaintiff  made  his  bill  of  exchange  in  writ- 
ing, dated,  to  wit,  the  day  and  year  aforesaid,  and  directed  the  same  to 
the  defendant,  Ac.  And  the  defendant  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  aforesaid, 
accepted  the  said  bill,  &c. 

The  defendant  pleaded  fourthly,  that  the  defendant  accepted  the 
said  bill  of  exchange  in  the  said  first  count  mentioned,  whilst  he>  the 
defendant,  was  an  infant  within  the  age  of  twenty-one  years,  to  wit, 
of  the  age  of  eighteen  years,  the  said  bill  of  exchange  being,  at  the 
time  of  such  acceptance  thereof,  without  any  date  written  thereon ;  and 
that  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  in  the^said 
first  count  mentioned,  altered  the  said  bill  of  exchange^  by  d^ti^g^^he 
same  and  writing  a  certain  date  thereon,  to  wit,  the  day  and  yt^^r  Isjmj. 
aforesaid,  whereby  the  said  bill  of  exchange  was  made  to  bear  date  of 
a  daylong  after  the  making  and  such  acceptance  of  the  said  bill,  and 
after  the  time  at  which  the  defendant  attained  his  age  of  twenty-one 
years,  to  wit,  on  the  day  and  year  last  aforesaid ;  and  that  there  never 
was  any  license  or  authority,  ratification,  or  assent  of  the  dei^ndanV 

1  Wilkinson  v,  Gaston,  9  Q.  B.  187 ;  Raymond  v.  Stnrgea,  28  Conn.  146,  accord.  — 
Ed. 
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for  or  to  sach  alteration  as  aforesaid,  given  by  the  defendant  at  any 
time  after  he  had  attained  his  age  of  twenty-one  years.  And  the  de- 
fendant  further  says,  that  there  never  was  any  other  acceptance  by 
him  of  the  said  bill,  except  as  aforesaid.    Verification. 

Special  demurrer,  on  the  grounds,  among  others,  that  the  plea  is 
multifarious  in  alleging  the  plaintiff's  infancy  at  the  time  of  accepting 
the  bill ;  that  he  accepted  the  bill  without  a  date  (which,  as  the  bill  is 
alleged  in  the  declaration  to  have  been  dated,  amounts  to  a  denial  of 
the  acceptance  and  making),  and  that  the  bill  was  altered  by  the  plain- 
tiff without  license  or  ratification  by  the  defendant.  That  the  plea  is 
double,  in  setting  up  infancy,  and  alteration  by  the  plaintiff  without 
the  defendant's  assent.  That  the  plea  is  an  argumentative  denial  of 
the  making  and  acceptance,  and  ought  to  have  concluded  to  the 
country. 

Grompton^  in  support  of  the  demurrer.  The  plea  presents  several 
defences,  and  therefore  throws  an  undue  difficulty  on  the  plaintiff  in 
replying.  The  first  ground  of  defence  set  up  is  that  of  infancy,  which 
is  of  itself  a  sufficient  answer  to  the  action.  Secondly,  it  alleges  that 
the  bill  on  which  the  plaintiff  has  declared,  is  different  from  the  one 
accepted  by  the  defendant)  for  it  states  the  date  of  it  to  be  different. 
Under  the  plea  of  non  accepU  that  fact  would  afford  a  defence. 
Thirdly,  it  alleges  an  alteration  in  the  bill  without  the  assent  of  the 
plaintiff.  That  fact  would  also  afford  a  good  defence.  It  was  impos- 
sible, therefore,  for  the  plaintiff  to  reply  to  a  plea  of  such  a  multifaiious 
description.  Again,  the  plea,  so  far  as  it  alleged  the  unauthorized 
alteration  of  the  date,  was  argumentative,  as  by  inference  it  denied  the 
acceptance  as  alleged  in  the  declaration.  If  the  defendant  was  able  to 
prove  the  facts  so  alleged,  he  would  succeed  in  his  defence;  as  iu 
Davidson  v.  Cooper  and  Another,^  where  an  action  of  assumpsit  was 
brought  on  a  guaranty,  the  defendant  pleaded,  that  after  the  guar- 
anty had  been  made  and  signed,  it  had  been  altered  in  a  material  par- 
ticular by  some  person  to  the  defendant  unknown,  and  its  nature  and 
effect  materially  changed,  by  such  unknown  person  affixing  a  seal  by 
or  near  to  the  signature  of  the  defendant,  so  as  to  make  it  purport  to 
be  sealed  by  the  defendant,  and  so  to  be  his  deed.  There,  the  Court 
of  Exchequer  held,  upon  a  motion  for  judgment  non  obstante  veredicto^ 
that  the  plea  afforded  a  good  defence  to  the  action. 

ChanneU^  Serjt.  (with  him  Townshend),  was  stopped  by  the  court. 

Wilde,  J.  I  am  of  opinion  that  this  plea  is  sufficient.  The  decla- 
ration alleges,  that  the  defendant  made  his  bill  of  exchange,  to  wit,  on, 
&c ;  this  is  not  an  allegation  of  a  particular  day,  and  the  authorities 

1  11  M.  &  W  778. 
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show  that  a  bill  is  a  perfect  instrament  without  any  date,  and  runs 
from  the  time  of  its  delivery.  The  plea,  therefore,  in  effect  says,  "  I 
accepted  the  bill  mentioned  in  the  declaration,  and  I  will  tell  you  how 
and  when  I  accepted  it^  it  had  no  date,  the  plaintiff  afterwards  put  in 
the  date;  and  the  ^te^of  the  making  and  of  the  acceptance  was 
before  I  was  of  age,  therefore  I  am  not  liable.'*  These  are  not  several 
defences  set  up;  but  several  allegations  are  made,  which,  together,  con* 
stitute  the  single  defence  of  infancy.  The  effect,  therefore,  of  the  plea 
is  with  reference  to  the  alteration,  that  it  was  introduced,  not  without 
any  authority  in  point  of  £ict,  but  without  such  an  authority  as  ren- 
ders the  defendant  liable.  The  plea,  therefore,  does  not  disclose  two 
defences,  and  is  consequently  good. 

CoLTMAK,  J.  I  am  of  the  same  opinion.  At  first  I  doubted  whether 
there  were  not  two  distinct  defences  alleged  in  this  plea.  I  am,  how* 
ever,  satisfied  that  that  is  not  the  case.  A  plea  is  not  objectionable, 
because  it  contains  two  defences  of  such  a  description  that  the  latter^ 
IS  incomplete  without  the  assistance  of  the  former.  Thus,  in  the  pres- 
ent instance,  the  former  defence  is  infancy ;  the  latter,  an  alteration  of 
the  bill ;  there  is  not,  however,  any  allegation  that  the  defendant  did 
not  assent  to  that  alteration.  That  defence^  therefore,  is  incomplete 
for  want  of  such  an  allegation ;  an  alteration  is  not  a  good  defence 
unless  the  plea  goes  on  to  allege  that  it  was  made  without  the  defend- 
ant's assent.  The  defendant  does  that  by  saying  he  gave  no  consent 
after  he'became  of  age ;  and  then,  whether  he  gave  a  previous  consent 
or  not  is  immaterial,  and  thus  all  the  facts  alleged  in  the  plea  are 
shown  to  have  taken  place  during  the  infancy  of  the  defendant. 

Matjle,  J.  It  appears  to  me  that  this  is  a  good  plea  of  infancy. 
The  plea  is,  that  the  defendant  accepted  the  bill  in  a  particular  man- 
ner ;  that  the  plaintiff  afterwards,  while  the  defendant  was  an  infant, 
altered  the  bill  by  inserting  a  date ;  such  alteration  not  being  author- 
ized by  the  defendant  after  he  became  of  age.  ^  The  whole  acceptance 
was  complete  before  I  came  of  age,  and  I  did  not  ratify  it  afterwards.'* 
The  plea  of  infancv  is  complete  at  the  end  of  the  first  paragraph :  the 
addition  of  the  special  circumstances  do  not  alter  it,  nor  do  they  add 
another  clefence ;  it  stands  as  it  did  before  they  were  intix>duoed,  **  I 
accepted  when  1  was  an  infant." 

(JRESSWELL,  J.,  concurred. 

JudffmerU  far  the  defendant 
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JOHN  RATHBONE  v.  SAMUEL  RATHBONE. 
SuPBEAu:  Judicial  Coubt,  Massachusetts,  Septembeb  Teb&i,  1827. 

[Reported  in  5  Pickering,  221.] 

Debt.  The  defendant  pleaded  in  abatement,  that  the  writ,  ^  at  the 
time  when  it  was  put  into  the  officer's  hands  for  service,  and  at  the 
time  when  it  was  served,  by  attaching  the  property  of  the  said  Samne], 
contained  no  count  or  declaration ;  nor  was  there  any  cause  of  action 
in  any  way  or  manner  set  forth." 

The  plaintiff  demurred  because  the  plea  was  double,^  in  averring 
that  there  was  no  count,  ifec,  in  the  writ  both  at  the  time  when  it  was 
put  into  the  officer's  hands  and  when  it  was  served ;  also  in  averring 
that  there  was  no  count  or  declaration,  nor  any  cause  of  action  set 
forth  in  the  writ. 

AshmuTiy  for  the  plaintiff.  A  plea  is  double  when  either  of  two  mat- 
ters alleged  is  alone  su^cient.  Here,  if  the  want  of  a  declaration 
when  the  writ  was  sei-ved  was  fatal,  the  want  of  one  when  it  was  put 
into  the  officer's  hands  was  likewise,  and  vice  versa.  Thayer  v.  Rogers.^ 
A  plea  is  double  when  the  other  party  cannot  make  one  answer  to  it. 
Here  there  may  have  been  a  declaration  when  the  writ  was  put  into 
fche  officer's  hands,  and  not  when  it  was  served ;  and  vice  versa.  The 
plea  alleges  too  that  the  writ  contained  no  declaration  or  any  cause  of 
action.  If  these  mean  the  same  thing,  then  the  same  defence  is  re- 
peated ;  which  informality  is  fatal  to  a  plea  in  abatement.  But  they 
do  not  mean  the  same  thing.  A  declaration  is  a  fbrmal  statement  of 
the  cause  of  action.  In  assumpsit  upon  an  account  annexed,  if  the 
account  is  left  out,  there  is  a  declaration,  but  no  cause  of  action  ;  and 
if  the  writ  has  only  the  account  annexed,  there  is  a  cause  of  action  but 
no  declaration.    The  plea,  therefore,  is  double. 

JkRUs  and  Newcomb^  on  the  same  side. 

Wells  and  MaaeweU^  for  the  defendant. 

The  opinion  of  the  court  was  drawn  up  by 

Parker,  C.  J.  We  consider  the  plea  in  abatement  good,  notwith- 
standing the  causes  assigned  in  support  of  the  special  demurrer.  It  is 
immaterial  what  the  writ  contained  when  it  was  first  filled,  provided  it 
did  not  contain  any  cause  of  action  when  put  into  the  hands  of  the 
officer  to  be  served,  and  when  actually  served ;  for  the  question  must 
always  be,  whether  then  when  it  was  served  it  was  a  good  writ,  so  as 
to  hold  the  property  attached.  The  allegation  of  there  being  no  cause 
of  action  when  it  was  put  into  the  officer's  hands  for  service,  is  surplus- 
age and  may  be  rejected ;  so  that  there  is  no  duplicity.* 

1  See  fwpra,  p.  188,  note  1.  —  Ed.  ^  1  Johns.  Ca3.  162 

*  See  infra,  p.  208,  note  8.  —  Ep 
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^V         CHAPTER   V. 

DEPARTTTRE. 


ANOl^YMOUS. 
Ih  thb  Common  Plbas,  Trinity  Tsrm,  1668. 

[Reported  in  Dyer,  258,  plaatum  101.] 

A  LEASE  was  made  by  indenture  for  yearp  without  impeachment  of 
waste,  and  one  covenant  was,  that  the  lessee  at  every  felling  of  wood 
should  make  a  fence  to  save  the  spring ;  and  he  was  bound  for  the  per- 
formance of  the  covenants.  And  in  debt  on  bond  he  pleaded  the 
indenture,  and  to  the  said  covenant  pleaded  that  he  had  not  felled  any 
wood,  &c.  And  the  plaintiff  showed  the  felling  of  two  acres  of  wood, 
and  that  the  defendant  did  not  make  any  fence  to  save  the  spring 
and  the  defendant  rejoins,  that  he  made  a  fence,  Ac,  and  of  that  he 
puts  himself  upon  the  country ;  and  the  aforesaid  plaintiff  does  the 
like,  therefore  let  twelve,  <fec.  And  this  was  holden  a  jeofail  and 
departure ;  and  the  jury  at  the  bar  discharged  for  this  in  the  Benoh.^ 

1  Co.  Lit  804.  a:  Fulraeretoii  v.  Steward,  Plowd.  106;  Palmer  v.  Stone,  2  WiU. 
96 ;  Hickman  v.  Walker,  Willes,  27  ;  Ellis  i;.  Rowles/ Willea,  688 ;  Meyer  v.  Hawortb, 
8  A.  &  E.  467 ;  NeWle  v,  Bojie,  11  M.  &  W.  26 ;  McAden  v.  Gibson,  5  Ala.  841  ; 
Harper  v.  Hampton,  1  H.  &  J.  458 ;  Sta^e  r.  Dorsej,  8  Q.  &  J.  76 ;  Dawes  v.  Win- 
ship,  16  Mass.  291 ;  Sibley  v.  Brown,  4  Pick.  187 ;  Hapgood  v.  Houghton,  8  Pick. 
451 ;  Gildart  v.  Howell,  2  Miss.  198;  Fiser  o.  M.  &  T.  R.  R.,  82  Miss.  859;  Vanzant 
V.  Shelton,  40  Miss.  882 ;  Tarleton  v.  Wells,  2  N.  H.  806 ;  Moore  v.  Sterens,  42  N.  H. 
404 ;  Munro  v.  Alain,  2  Cai.  820 ;  Andrus  v.  Waring,  20  Johns.  158 ;  Griswold  r. 
Ins.  Co.,  8  Cow.  96 ;  Benjamin  v.  DeGroot,  1  Den.  151 ;  I^ndsay  v.  Jamison,  4  McC. 
98 ;  Houghton  v.  Jewett,  2  Tjl.  188,  accord.  — Ed. 


«  Y.  B.  1  H.  VII.  fol.  16,  pi.  2 ;  Northumberland's  Case.  5  Rep.  98 ;  Grenelife  v. 
W..  Dyer,  42  b ;  Webb  ».  Weatherby,  1  B.  N.  C.  505 ;  Kellogg  v.  Miller,  6  Ark.  468 ; 
McDaniel  r.  Grace,  15  Ark.  465 ;  Hereford  v.  Crow,  4  HI.  428 ;  Porter  v.  Brecken- 
ridge,  2  Blackf.  885 ;  Bruce  v.  Mathers,  2  Bibb.  294 ;  Stewardson  o.  White,  8  H.  sJ 
McH.  455 ;  Lord  r.  Tyler,  14  Pick.  165 ;  Hamp.  Bank  v.  BiUings,  17  Pick.  87 ; 
Hooper  v,  Jellison,  22  Pick.  250;  Webber  v.  Sherman,  8  Hill,  547;  Ford  v.  Baboock; 
2  Sandf.  518;  Day  v.  Abbott,  15  Vt.  632,  accord.—  Ed. 


//.-czr^.    "~^    "^^      —^~>r^/S- 


A>«  _ 


l^t^.:^^ 


/I. 


h 
/'^u 


cH-. 


t- 


t  _ 


^XJUUUU^  ^  '  /' 


m/Xx^ 


U/iK>^-^ 


i-^^ 


CHAP,  v.]  MOLE  V.  WALLIS.  209 


ODIHAM  V.  SMITH. 
In  thx  Quebn's  Bench,  Michaelmas  Tbbm,  1593. 

[Reported  in  Croke'$  Elizabeth,  689.J 

Ebkob  of  a  judgment  in  the  Common  Pleas,  Trinity  Term,  34  Eliz. 
Roll  124)  in  trespass  of  his  close  breaking  at  Wytlshaiii,  and  taking  an 
ox  there.  The  defendant  justifies  for  damage-feasant  in  Black  Acre. 
The  plaintiff  made  a  new  assignment  of  the  trespass  in  White  Acre. 
The  defendant  justifies  there  as  servant  to  Belknap  Rudstone,  for  that 
the  plaintiff  held  of  him  the  place,  where,  ifec,  by  heriot  service  inter 
aiia  servitia^  as  of  his  manor  of  Paulter,  and  that  he  seized  the  said 
ox  there  for  an  heriot.  Whereupon  the  plaintiff  demurred,  and  had 
judgment.  And  eiTor  being  now  brought,  Foster  argued  for  the  de- 
fendant in  the  writ  of  error,  that  one  cause  of  the  judgment  was  in 
the  pleading.^  For  in  the  bar  he  justifies  for  damage-feasant,  wherein 
he  claims  not  any  property ;  and  in  the  rejoinder,  he  justifies  for  an 
heiiot,  wherein  he  claims  it  as  his ;  for  it  is  contrary,  and  a  departure. 
Wherefore,  &o.  But  all  the  Justices  severally  delivered  their  opinions 
as  to  the  objection  against  the  pleading,  holding  it  to  be  well  enough ; 
lor  by  the  novel  assignment  the  bar  is  out  of  doora,  and  as  if  it  never 
Jiad  been  pleaded ;  as  27  Hen.  VIII.  pi.  7,  is.  It  may  be  that  he  took  an 
ox  in  Black  Acre,  being  his  own  land,  for  damage-feasant,  and  another 
ox  in  White  Acre,  as  for  the  heriot ;  so  they  may  well  stand  together 
and  if  the  case  be  so,  he  could  not  otherwise  have  pleaded  it.  After- 
wards, in  Mich.  Term,  40  A  41  Eliz.,  the  judgment  was  reversed,  for 
the  matter  in  law. 


MOLE  V.  WALLIS,  ob  BOLD  v.  WARREN. 
In  the  King's  Bench,  Michaeocas  Tebm,  1662. 

[Reported  in  1  Levinz,  81.] 

Covenant  on  an  indenture  of  apprenticeship  to  serve  him  seven 
years,  which  he  had  not  done,  but  departed.  The  defendant  pleads  in« 
fancy ;  the  plaintiff  replies  the  custom  of  London,  for  infants  to  bind 
themselves  apprentices ;  the  defendant  demurs ;  And  whether  this  was 
a  departure  ?  was  the  question.  And  Wyndham  and  Foster,  Chief 
Justice  at  one  time,  seemed  that  it  was  not,  it  being  laid  in  London, 
where  the  custom  is  known ;  and  Foster  cited  a  case,  where  infancy 
being  pleaded  to  a  feoffment,  the  plaintiff  replied  the  custom  of  gavel- 
kind in  Kent ;  that  an  infant  might  make  a  feoffment  at  fifteen,  and 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  departuie.  —  £d 
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the  action  being  laid  in  Kent,  it  was  resolved  to  be  good.  Twysden 
and  Mallet  on  the  contrary  said,  that  which  is  pleaded  gjeneirally  as 
the  common  law  cannot  be  maintained  by  custom,  but  is  a  departure, 
and  cited  Yel.  14;  Plowd.  Com.  105 ;  Mich.  6  U.  Vll.  pi.  4 ;  llilL  21 
H.  VII.  pi.  29 ;  2  Cro.  494 ;  Hutt.  63,  64.  But  they  agreed,  thaL-if 
one  pleads  a  statute,  and  the  other  savs  that  it  is  repealed^  the  other 
may  say  that  it  is  revived  by  another  statute ;  or,  if  a  man  pleads  a 
statute,  and  the  other  says  that  it  was  to  continue  but  till  such  a  time, 
which  is  expired,  the  other  may  say,  that  the  first  statute  was  after- 
wards made  perpetual,  because  it  is  only  a  fortifying  of  the  first  matter. 
And  in  Hilary  term  following,  the  party  (plaintiff)  prayed  leave  to 
discontinue.^ 


RICHARDS  AKD  Anothbb  v.  HODGES. 
In  thb  Eikq's  Bench,  Tbikity  Tebm,  1669. 

[Reported  in  2  Saunder9,  88.] 

Debt  upon  bond  by  Richards  and  Samon  agidnst  Hodges;  the 
iefendant  prays  oyer  of  the  condition,  which  is,  ^  That  whereas  Mary 
Bates  hath  of  late  been  delivered  of  ^  man-child  within  the  parish  of  St. 
Peter,  in  the  town  of  Nottingham,  to  the  which  child  the  above-bound 
Fohn  Hodges  according  to  law  stands  charged  the  reputed  father ;  if 
therefore  the  said  John  Hodges,  his  heirs,'executor8,  administrators,  or 
assigns,  or  any  of  them,  do  from  time  to  time,  and  at  all  times  here- 
after, fully  and  clearly  acquit,  discharge,  and  save  harmless,  as  well  the 
above-named  Samuel  Richards  and  Francis  Samon,  church-wardens  of 
the  parish  of  St.  Peter  aforesaid,  and  their  successors  for  the  time 
being,  and  every  of  them,  and  also  all  the  inhabitants  and  parishioners 
of  the  said  parish,  which  now  are  or  hereafler  shall  be  for  the  time 
being,  and  every  of  them,  of  and  from  all  manner  of  costs,  chaises, 
troubles,  and  incumbrances  whatsoever,  for  or  by  reason  of  the  birth,  ed- 
ucation, maintenance,  nourishing  or  bringing  up  of  the  said  child,  and 
of  and  from  all  other  actions,  suits,  charges,  troubles,  and  demands 
whatsoever,  touching  or  concerning  the  same,  that  then,  &c^  And 
upon  this  the  defendant  pleads  non  damnificcUus  generally ;  the  plain- 
tiffs reply,  that  neither  the  defendant,  nor  any  other,  for  the  space  of 
a  month  after  the  making  of  the  bond,  provided  any  maintenance  for 
the  infant,  wherefore  the  parishioners,  to  prevent  the  infant  from  per- 
ishing with  hunger  and  cold,  during  the  whole  time  aforesaid  were 
forced  to  pay,  and  had  paid,  4«.  for  the  maintenance  and  nourishment 

1  See  Wood  o,  Hawkshead,  Yelv.  14.^£i». 
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of  the  infant,  and  so  the  parishioners  were  damnified,  Ac ;  to  which  the 
defendant  rejoins,  that  he  would  have  nourished  the  infant  at  his  own 
costs  and  charges  during  the  whole  of  the  said  time,  and  offered  to  do 
it  as  well  to  the  plaintiff  as  to  the  other  parishioners,  but  they  refused 
to  permit  him  to  do  so ;  and  of  their  own  wrong,  and  against  the  will  of 
the  defendant,  put  the  infant  to  nurse,  and  paid  the  4«.  And  this,  <&c., 
wherefore,  Ac.  Upon  which  rejoinder  the  plaintiff  demurred  in  law. 
And  by  the  court :  The  rejoinder  was  bad,  because  it  was  a  departure 
from  the  first  plea  in  bar ;  for  the  defendant  in  his  plea  says,  that  the 
parishioners  were  not  damnified  ;  and  when  the  plaintiffs  by  their  repli- 
cation show  how  they  were  damnified,  the  defendant  cannot  rejoin 
that  the  damnification  was  of  their  own  wrong,  as  he  has  done  here, 
but  ought  to  have  pleaded  it  at  first  in  his  plea  in  bar.  And  though 
Saunders  of  counsel  with  the  defendant  urged  that  it  was  not  any 
damnification  at  all,  because  it  was  the  voluntary  act  of  the  parish  to 
put  the  infant  to  nurse,  when  the  defendant  himself  offered  to  maintain 
it,  et  volenti  nonfit  vijurid,  and  they  ought  not  to  take  advantage  of 
their  own  wrong ;  yet  non  allocatur ;  for  the  court  held  clearly,  that 
the  rejoinder  was  a  departure ;  and  therefore  it  was  adjudged  for  the 
plain  tifb.^ 


VERE  V.  SMITH. 
In  thb  Eiko's  Bsnch,  Eastbr  Term,  1671. 

[Reported  in  2  Leoinz,  5.] 

Dbbt  upon  an  obligation,  by  the  plaintiff  a  brewer,  against  the  de- 
fendant his  clerk,  conditioned  to  perfonn  covenants,  to  account  for  all 
sums  of  money  he  should  receive.  Defendant  pleads  covenants  per« 
formed.  The  plaintiff  replies.  That  such  a  day  £26  came  to  his  hands^ 
for  which  he  has  not  accounted.  The  defendant  rejoined.  That  he 
accounted  modo  se^tiente^  viz.,  That  certain  malefactors  broke  into 
his  counting-house  and  stole  it,  wherewith  he  acquainted  the  plaintiff 
et  hoc  paratus  egg  verificare  ;  upon  which  the  plaintiff  demurred.  And 
now  it  was  argued,  1st.  That  the  rejoinder  is  a  departure,  for  fulfilling 
a  covenant  to  account  cannot  be  intended  but  by  actual  accounting ; 
whereas  the  rejoinder  does  not  show  an  account,  but  an  excuse  for  not 
Accounting.  2.  The  rejoinder  ought  to  conclude  alpais^  being  an  ex- 
press afiirmative  that  he  accounted,  in  contradiction  to  what  was 
denied  in  the  replication,  that  he  did  not  account.      Our^  contra.    To 

^  CoweDB  r.  CosaenSj  Willes,  25;  Cutler  v.  Southern,  1  Saund.  116,  accord.  — Ed. 
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the  Ist,  this  is  an  account,  and  no  departure ;  to  the  2d,  it  was  better 
to  conclude  as  here,  than  to  the  contrary ;  for  now  the  plaintiff  hath 
liberty  to  traverae  the  robbery!  Adjoumatur.  But  after  in  Tiinity 
term  the  demurrer  was  waived,  and  issue  taken  upon  the  robbery. 


COLE  V.  HAWKINS. 
In  ths  King's  Bench,  Hilabt  Tabic,  1716. 

[Reported  in  1  Strange,  21.] 

Pabkeb,  C.  J^  dehvered  the  resolution  of  the  court. 

This  is  an  indebitatus  assumpsit^  laid  16th  of  January,  1706.  The 
defendant  has  pleaded  actio  non  accrevit  infra  sex  annos.  The  plaintiff 
has  replied  a  bill  filed  23d  of  January,  12  Ann.,  and  that  the  cause  of 
action  arose  within  six  years  before.  The  defendant  has  demurred 
generally,  and  it  has  been  insisted  on  by  his  counsel  that  the  replica- 
tion is  a  departure,  there  being  seven  years  distance  between  the  day 
in  the  declaration  and  the  filing  the  bill  as  set  forth  in  the  replication. 

But  we  are  all  of  opinion,  notwithstanding,  that  the  plaintiff  must 
have  judgment.  This  being  only  a  parol  promise,  the  time  alleged  in 
the  declaration  is  only  matter  of  form,  not  of  substance:  and  not  being 
a  departure  in  a  material  point,  is  only  a  defect  in  form  of  pleading, 
which  not  being  shown  for  cause  of  demurrer  purauant  to  the  act  for 
the  amendment  of  the  law,  the  defendant  cannot  take  advantage  of  it. 
If  a  verdict  had  found  the  promise,  or  the  filing  the  bill  to  be  another 
day,  that  would  not  have  vitiated  the  proceedings.  1  Lev.  110 ;  1 
Keb.  666,  578 ;  Hob.  164,  199.  ^ 

If  the  day  had  been  substance,  it  would  have  been  a  departure ;  and  J^  / 

so  it  was  adjudged  in  this  court.  Pas.  1  Geo.  Stafford  o. Forcer.  That  fO^^ 
was  upon  a  promissory  note  dated  in  1704.  The  defendant  pleaded 
actio  non  accrevit  infra  sex  annos ;  the  plaintiff  replied  a  bill  filed  12 
Ann.,  and  after  a  verdict  the  judgment  was  arrested,  because  in  that 
case  the  day  was  material.  If  the  day  in  this  case  should  be  looked 
upon  as  such,  it  would  be  in  the  defendant's  power,  in  almost  all  cases, 
to  fix  the  time  and  place.  As  where  the  plaintiff  brings  an  action  of 
assault  and  battery  in  London,  the  defendant  pleads  he  made  the 
assault  in  Middlesex,  and  that  afterwards  the  plaintiff  released  all  bat- 
teries except  in  London.  By  this  he  would  make  the  place  material, 
and  the  doctrine  of  bringing  transitory  actions  where  the  plaintiff 
pleaded  would  fall  to  the  ground,  if  the  defendant  should  be  allowed 
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by  artificial  pleading  to  make  the  time  and  place  matter  of  substance. 
F?(fe  Co.  Litt.  282,  ft.   TeL  114.  Jicdic?  pro  quer".^ 


OWEN  AND  Another  v.  REYNOLDS. 
In  the  King's  Bench,  Michaelmas  Term,  1732. 

[Reported  in  Fortescve,  ft41.] 

Debt  on  bond  conditioned  to  save  harmless  from  tonnage  of  coals 
due  to  Williani  Biddle.  Defendant  pleads  non  damnificat ;  plaintiff 
replies  that  Biddle  distrained  for  said  coals,  and  defendant  rejoins  that 
nothing  was  due  to  Biddle  for  tonnage;  this  held  to  be  a  good  re« 
joinder  and  no  departure,  for  it  fortifies  the  plea,  and  gives  a  good 
reason  why  he  was  not  damnified. 


THE  COUNTESS  DOWAGER  OF  WINCHELSEA  t?.  HIGDEM. 
In  the  King's  Bench,  Michaelmas  Teem,  1732. 

{Reported  in  2  BamardisUm,  198.] 

In  debt  upon  bond  the  defendant  craved  oyer,  and  the  condition 
appeared  to  be  for  performing  covenants  in  a  certain  indenture,  part  of 
which  were  in  the  afiirmative,  part  in  the  negative.  As  to  the  affirma- 
tive covenants  he  pleads  gruod  performavit  /  as  to  the  negative,  non 
infregit.  The  plaintiff  replies  that  one  of  the  covenants  was  for  pay- 
ment of  rent  at  the  usual  quarterly  feasts,  and  that  £10  10«.  was  arrear 
of  it  and  unpaid  at  the  feast  of  St.  Michael,  1730.  The  defendant 
rejoins,  that  on  the  said  day  he  tendered  the  money  to  the  plaintifi^, 
and  he  refused  it.  To  this  there  was  a  demurrer,  and  a  joinder  in  de- 
murrer; and  the  cause  specially  shown  was,  that  this  rejoinder  was  a 
departure  from  the  plea.  Mr.  Bootle^  jun.,  argued  on  the  part  of  the 
plaintifi^  and  cited  Cro.  Car.  76,  2  Saund.  82.  Mr.  Taylor  on  the  other 
side  argued,  and  said  he  did  agree,  that  if  the  defendant  had  endeav- 
ored to  excuse  himself  from  the  performance  of  this  covenant  by  the  act 

1  ACatthews  o.  Spicer,  2  Stra.  806;  Serie  v.  Daiford,  1  Ray.  120;  Lee  v.  Rogers,  1 
Ley.  110;  Primer  p.  Phelps,  1  Salk.  222;  Webly  v.  Palmer,  1  Salk.  222;  Howard  v. 
•Tennison,  1  Salk.  228 ;  Thompson  9.  Fellows,  21 N.  H.  425;  Burr  v,  Baldwin,  2  Wend 
580,  accord.    See  Arnold  v.  Arnold,  8  B.  N.  C.  81.  —  Ed. 
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of  God  or  the  like,  this  would  have  been  a  departure.  But  he  submit- 
ted it,  that  upon  the  matter  this  was  a  performance  of  the  covenant. 
In  the  case  of  Owen  v.  Reynolds,  this  term  in  the  Common  Pleas,  the 
action  was  debt  on  bond  with  condition  to  save  the  plaintiff  harmless 
from  the  tonnage  of  coals,  the  defendant  pleaded  non  damnificatus ; 
the  plaintiff  replied  a  distress  taken  for  it ;  the  defendant  rejoined  that 
none  was  due.  Upon  this  there  was  a  demurrer ;  but  that  couit  held 
it  to  be  no  departure.  The  Chief  Justice  agreed  that  case  to  be  law ; 
and  said  that  the  rejoinder  there  fortified  the  bar ;  but  in  the  present 
case  there  is  a  departure ;  for  the  matter  in  the  rejoinder  goes  only  by 
way  of  excuse ;  tender  and  refusal  being  not  payment,  but  only  dis- 
charging the  party  from  damages.  For  this  purpose  Judge  Page  put 
the  case  of  solmt  ad  diem  pleaded  to  debt  on  bond.  Upon  evidence, 
tender  and  refusal  will  not  maintain  the  issue ;  which  the  Chief  Justice 
agreed.    Accordingly  the  court  gave        JtidgmeTU  for  the  plairU\ff[^ 


NIBLET  V.  SMITH. 
In  ths  King's  Bench,  January  27, 1792. 

[Reported  in  4  Term  Reports,  604.] 

This  was  a  replevin  for  taking  the  goods  and  chattels,  to  wit,  one 
lime-kiln,  <fec.,  of  the  plaintiff;  to  which  there  was  an  avowry  for  rent 
in  arrear.  The  plaintiff,  in  his  plea  in  bar,  said  that  the  lime-kiln 
before  and  at  the  said  time  when,  <fec.,  was  affixed  to  the  freehold  of  the 
piece  or  parcel  of  ground  on  which,  <fec.,  and  as  such  was  by  law  exempt 
from  any  distress  for  the  arreara  of  rent  in  the  avowry  mentioned,  and 
ought  not  to  have  been  distrained  for  the  same,  <&c.  To  this  plea  the 
defendant  demurred  generally. 

Solroydi  in  support  of  the  demurrer.  The  plea  in  bar  is  bad  on  two 
grounds :  first,  it  is  inconsistent  with,  and  is  a  depaiture  fix)m,  the 
declaration,  by  stating  the  lime-kiln  to  be  affixed  to  the  freehold,  when 
the  declaration  had  alleged  it  to  be  a  chattel ;  secondly,  the  lime-kili 
being  afiixed  to  the  freehold,  no  replevin  will  lie  for  it ;  for  if  the  de- 
fendant should  succeed,  it  could  not  be  delivered  to  him  under  the  wnt 

1  Clinton  v.  Bridges,  4  Leon.  79 ;  Parker  v,  Middleton,  8  Lutw.  126 ;  Chapman  9. 
Chapman,  Cro.  Car.  76;  Countess  v,  Crispe,  1  Salk.  221 ;  White  r.  Clever,  Ray. 
1449 ;  Sams  i;.  Dangerfield,  2  Mod.  81 ;  Gambier  v,  Larkin,  Com.  658;  Lee  v.  Raynor, 
T.  Ray.  86 ;  Ross  v,  Hodges,  Raj.  288 ;  Warren  v.  Powers,  6  Conn.  878 ;  Lord  o.  Cock- 
shut,  1  H.  &  McH.  40 ;  Lamed  v.  Bruce,  6  Mass.  67 ;  Darling  v.  Chapman,  14  Mast 
101 ;  McSherry  v.  Askew,  1  Teates,  79,  accord.  —  Ed. 
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of  retomo  babendo.  In  Co.  Lit.  145  b^  it  is  said,  that  a  replevin  lies 
for  goods  and  chattels  only^  And  a  lime-kiln  is  as  much  affixed  to  the 
freehold  as  doors,  windows,  or  a  Ihmace,  which  are  always  considered 
as  belonging  to  the  freehold.^ 

Smithy  contra.  For  the  reasons  already  given  by  the  defendant's 
counsel,  this  lime-kiln  must  be  taken  to  be  affixed  to,  and  part  of  the 
freehold,  and  was  not  therefore  liable  to  be  taken  as  a  distress. 

The  court  were  of  opinion  that  the  plea  in  bar  could  not  be  sup- 
ported, because  it  was  a  departure  from  the  declaration ;  that  the 
declaration,  treating:  the  lime-kiln  as  a  chattel,  might  possibly  have 
been  true,  because  lime  may  be  burnt  in  a  portable  oven,  and  the  kiln 
jieed  not  therefore  necessarily  be  affixed  to  the  freehold :  but  that,  as 
the  plea  in  bar  stated  it  to  be  affixed  to  the  freehold,  it  was  inconsistent 
with  the  declaration.  Jtcdffment /or  the  defendant^ 


FISHER  V.  PIMBLET. 
In  thb  King's  Bench,  Mat  9,  1809. 

[Reported  in  11  East,  188.J 

To  debt  on  bond,  dated  12th  of  March,  1807,  for  £300,  the  defend 
ant  craved  oyer  of  the  bond  and  of  the  condition,  by  which  it  appeared 
that  the  bond  was  given  for  the  performance  of  an  award  of  certain 
arbitrators  to  whom  it  was  referred  to  arbitrate  and  deteinnine  con- 
cerning all  causes  of  action,  controversies,  and  demands  whatsoever 
between  the  plaintiff  and  defendant,  so  as  the  award  in  writing  under 
their  hands  should  be  ready  to  be  delivered  on  or  before  the  12th  of 
June,  1807 ;  and  then  he  pleaded  that  the  arbitrators,  in  the  condition 
named,  did  not  make  any  award  under  their  hands  ready- to  be  deliv- 
ered, Ac,  on  or  before  the  said  12th  of  June,  and  this  he  is  ready  to 
verify,  <fec.  The  plaintiff  replied  that  the  arbitrators  in  the  condition 
named,  within  the  time  limited,  Ao^  duly  made  their  award  in  writing 
under  their  hands  of  and  concerning  the  premises  in  the  condition 
mentioned,  ready  to  be  delivered,  Ac,  by  which  they  awarded  that  the 
defendant  should  pay  to  the  plaintiff  £124  5«.  2d.  on  the  8th  of  July, 
1807,  as  a  compensation  for  all  the  coal  by  him  gotten  in  such  manner 
as  was  therein  before  mentioned;  and  they  thereby  forther  awarded 
mutual  releases  up  to  the  date  of  the  bonds  of  reference ;  and  that  the 

i  Bro.  Abr.  "  Chattela,"  pi.  7. 

s  Green  v.  James,  6  M.  &  W.  666;  Lacey  v.  Umben,  2  C.  M.  &  R.  112,  accord.^ 
Eb. 
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plaintiff  should  also  execute  and  deliver  to  the  defendant,  at  his  ex- 
pense, a  bond  in  the  penalty  of  £40,  conditioned  to  indemnify  the 
defendant  from  all  actions,  Ac,  and  demands  by  J.  Rothwell  (and  two 
others  by  name),  on  account  of  the  defendant  having  worked  or  gotten 
any  coal  out  of  a  certain  estate  called  Shaw  Place,  and  a  certain  lane 
adjoining,  or  either  of  them,  before  the  date  of  the  bonds  of  reference, 
&c.  And  then  the  plaintiff  alleged  that  the  defendant  had  notice  of 
this  award,  but  did  not  pay  the  £124  be.  2(?.,  the  sum  awarded.  The 
defendant  rejoined  that  the  said  supposed  award  is  in  the  words  fol- 
lowing, to  wit,  &c. ;  and  then  he  set  out  the  whole  award  verbatim, 
wherein  the  arbitrators  stated  the  bonds  of  reference,  by  which  it 
appeared  that  the  subject  of  reference  was  of  all  actions,  controversies, 
ifeo,  and  demands,  between  the  plaintiff  and  defendant,  as  before  set 
forth,  and  that  the  arbitrators  found  ^  that  the  defendant  had,  at  the 
date  of  the  said  bonds,  worked  and  gotten  divers  quantities  of  coal 
belonging  to  the  plaintifi^  or  to  him  and  some  other  person  or  persons, 
in  and  under  a  certain  estate  called  Shaw  Place,  <fec.,  and  under  a  cer- 
tain lane  adjoining,  Ac,  and  that  the  plaintiff  demands  from  the 
defendant  a  compensation  for  all* the  coals  so  gotten  by  the  defend- 
ant." And  they  awarded  the  defendant  to  pay  to  the  plaintiff  £124  bs, 
2d.  on  the  8th  of  July  then  next,  *^  as  and  for  a  compensation  for  all 
the  coal  gotten  by  him  as  aforesaid;"  and  then  they  awarded  the 
mutual  releases  and  the  bond  of  indemnity  from  the  plaintiff  to  the 
defendant,  as  mentioned  in  the  replication.  To  this  rejoinder  the 
plaintiff  demurred,  and  alleged  for  special  cause,  that  such  rejoinder 
was  a  departure  frdm  the  plea,  and  neither  confessed  and  avoided,  nor 
denied,  the  matters  pleaded  in  the  replication,  Ac. 

The  grounds  of  objection  to  the  award  were :  1st,  its  having  directed 
the  money  to  be  paid  to  the  plaintiff  for  coals  stated  to  have  been  got- 
ten by  the  defendant  belonging  to  the  plaintiff  or  to  him  and  some 
other  person  or  persons ;  when  the  submission  was  confined  to  matters 
in  difference  between  the  plaintiff  and  defendant  only.  2dly,  That 
it  directed  a  bond  of  indemnity  to  be  given  to  the  defendant,  at  his 
expense,  against  future  claims  and  actions  by  three  several  persons, 
upon  matters  not  submitted  to  the  arbitrators,  and  was  therefore  un- 
certain and  not  final.  And  the  validity  of  the  first  of  these  objections 
was  very  faintly  questioned  by  Scarlett^  on  behalf  of  the  plaintiff  (sup- 
posing the  rejoinder  to  be  good).  But  against  the  second,  he  relied  on 
Philips  V,  Knightley,^  where  an  award  that  the  defendant  should  exe- 
cute a  covenant  to  indemnify  the  plaintiff  against  all  costs,  damages, 
and  expenses  which  should  happen  by  means  of  any  further  proceed- 
ings in  an  action  begun  at  the  instance  of  the  defendant,  and  at  issue 

1  Stra.  908. 
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in  C.  B.,  wberein  Marshall  qui  tarn  was  plaintiff,  and  the  then  plaintiff 
defendant,  was  held  good.  And  he  urged  that,  at  any  rate,  if  the  award 
of  the  bond  of  indemnity  were  void,  the  award  would  only  be  void  for 
that  excess.^ 

The  principal  question,  however,  argued  was,  whether  the  rejoinder 
setting  out  the  award  in  fact  according  to  the  truth,  which  award  had 
been  defectively  set  out  by  the  plaintiff  in  his  replication,  were  a 
departure  from  the  defendant's  plea,  wherein  he  had  before  stated  that 
the  arbitrators  had  made  no  award. 

Scarlett  contended  that  it  was  a  departure ;  fbr  a  plea  of  no  award 
means  no  award  in  fact ;  and  cited  Farrer  v.  Gate,^  Skinner  v.  Andrews,' 
House  V.  Lander,^  Harding  v.  Holmes,*  wherein  several  other  cases 
in  point  were  referred  to,  and  Praed  v.  The  Duchess  of  Cumberland.' 
The  defendant  ought  to  have  rejoined  no  such  award  as  set  out  in 
th '  replication ;  and  if  issue  had  been  taken  on  that,  and  any  material 
variance  had  appeared  between  the  award  set  out  in  the  replication,  and 
the  award  proved,  the  issue  must  have  been  found  for  the  defendant. 

Yates,  contra,  was  stopped  by  the  court. 

Lord  EiXKmBOROirGH,  C.  J.  The  last  is  the  only  point  which  was 
arguable.  The  award  is  clearly  bad,  inasmuch  as  it  awards  compen- 
sation to  the  plaintiff  for  coal  gotten  by  the  defendant  belonging  to  the 
plaintifi^  or  to  him  and  some  other  person  or  persons ;  and  though  it 
directs  a  bond  of  indemnity  to  be  given  by  the  plaintiff  to  the  defend- 
ant against  any  demands  by  three  certain  persons,  non  liquet  that 
those  were  the  persons  interested  with  the  plaintiff  in  the  coals  which 
had  been  gotten  by  the  defendant,  and  for  which  the  compensation 
was  awarded.  The  compensation,  therefore,  has  been  awarded  to  the 
one  party,  without  any  equivalent  appearing  on  the  other  side.  Then 
the  award  being  bad,  the  only  question  is,  whether  the  defendant  can 
show  such  bad  award  in  his  rejoinder,  consistently  with  his  former 
allegation  in  the  plea,  that  there  was  no  award.  The  plaintiff  in 
his  replication  sets  out  an  award,  and  if  he  had  set  it  out  truly,  it  is 
clear  that  the  defendant  might  have  demurred  to  it ;  but  not  having 
set  it  out  truly,  where  is  the  inconsistency,  or  departure  from  the  plea, 
in  the  defendant's  doing  that  which  the  plaintiff  ought  to  have  done, 
setting  out  the  award  in  fact,  and  then  demurring  to  the  true  award 
so  set  out  ?  He  thereby  still-  maintains  his  former  allegation,  —  that 
there  was  no  award ;  m  other  words,  that  there  was  no  legal  and  valicl^ 
award  under  the  submission,  which  is  the  same  as  no  awards  There 
\%  no  inconsistency  in  this,  and  therefore  no  departure. 

1  l^<2e  Ingram  V.  Milnes,  8  East,  446. 

«  Palm.  611.  »  1  Ley.  246.  *  «  lb.  86. 

^  1  WiU.  122.  *    •  4  Term  Rep.  686,  and  2  H.  Blac.  280. 
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Le  Blanc,  J.^  The  award  cannot  be  maintained,  as  it  was  made  of 
matters  not  submitted  to  the  arbitrators;  for  the  submission  was  only 
of  matters  in  difference  between  the  plaintiff  and  the  defendant ;  and 
the  award  is  of  matters  between  the  defendant  and  the  plaintiff  and 
other  persons.  If  the  mattera  submitted  between  these  paities  had  com- 
prehended matters  in  difference  between  the  defendant  and  the  plaintiff 
together  with  others,  then  an  award  of  compensation  to  the  plaintiff 
for  the  whole  value  of  the  coals  taken,  with  an  indemnity  from  him  to 
the  defendant  against  the  claims  of  those  others  for  their  proportions, 
might  have  done ;  but  the  submission  was  not  so  extended.  TheO;  as 
to  the  departure,  the  defendant  by  his  rejoinder  only  puts  the  plain- 
tiff's case  in  the  same  state  on  this  record  as  it  would  have  been  if  he 
had  set  out  the  award  truly ;  and  it  only  shows  that  the  award  in  fact 
made  is  not  e  good  award  in  point  of  law. 

Bayley,  J.  A  submission  of  matters  in  difference  between  A.  and 
B.  does  not  include  matters  in  difference  between  A.  and  B.  and  others 
jointly ;  the  award,  therefore,  was  bad.  Then  a  plea  of  no  award 
means  no  award  according  to  the  submission  ;  that  is  the  plain  mean- 
ing of  it.  I  do  not  agree  with  the  argument,  that  the  defendant  might 
have  defended  himself  by  taking  issue  upon  the  award  as  stated  in  the 
replication,  for  there  was  such  an  award  as  is  there  stated,  but  it  was 
not  an  award  made  conformably  to  the  submission,  which  would  have 
appeared  to  be  the  case  if  the  whole  had  been  truly  set  out  in  the 
replication.  Then  the  rejoinder  first  setting  out  the  true  award,  and 
then  demurring  to  it,  is  no  more,  in  effect,  than  saying  that  there  was 
no  award  conformable  to  the  submission,  and  therefore  no  award; 
which  maintains  the  plea.  Judgment  far  the  defendant.* 


GLEDSTANE  v.  HEWITT. 
In  the  Exchequer,  Trinity  Term,  1881. 

[Reported  in  1  CrompUm  ff  Jervis,  666.] 

Detinue  on  bailment  of  a  promissory  note,  delivered  by  the  plain- 
tiff to  the  defendant,  to  be  redelivered  on  request-  Averment  of  a 
special  request.* 

1  Grose,  J.,  was  absent  from  indisposition. 

2  Toung  V.  Beck,  I  C.  M.  &  R  448 ;  Hickes  v.  Crackwell,  8  M.  &  W.  72 ;  Gisborae 
V.  Hart,  6  M.  &  W.  60;  Allen  v,  Watson,  16  Johns.  206,  aocad.  Anon.  Keilw.  176  a  ; 
Skinner  v,  Adams,  1  Lev.  246 ;  House  v.  Launder,  1  Ley.  86 ;  Morgan  v.  Man,  I  Lev. 
127 ;  Garrett  v.  Weeden,  1  Lev.  183  ;  Roberts  o.  Marriett,  2  Saund.  188 ;  Harding  v. 
Holmes,  1  Wils.  122;  Praed  v.  Duchess,  4  T.  R.  686 ;  s.  c.  2  H.  Bl.  260  {semble) ; 
Joy  V.  Simpson,  2  N.  H.  179 ;  Barlow  v.  Todd,  8  Johns. '867,  con/ra.  — Ed. 

3  There  was  a  second  count  on  a  finding. 
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Plea,  that  before  the  exhibiting  the  bill  of  the  plaintiflT,  to  wit,  &c., 
the  plaintiff  delivered  the  said  promissory  note  to,  and  deposited  and 
lodged  the  said  promissory  note  with,  the  defendant,  to  be  by  him 
kept  as  a  pledge  and  security  for  the  repayment  of  a  certain  sum  of 
money,  to  wit,  the  sum  of  £50,  then  lent  and  advanced  by  the  defend- 
ant to  the  plaintiff,  upon  the  faith  and  security  of  the  said  promissory 
note,  and  which  said  sum  of  £50  had  not  at  any  time  before  the  exhibit- 
mg  the  bill,  Ac,  been  repaid  to  the  defendant,  but  still  remained  wholly 
due  and  unpaid.  By  reason  whereof^  the  defendant  from  thence  hith- 
erto detained,  and  still  detains,  &c.,  &g. 

Replication,  that  the  plaintiff,  after  the  said  depositing  and  lodging 
the  said  promissory  note  with  the  defendant,  and  before  the  exhibiting 
the  bill,  &c^  was  ready  and  willing,  and  then  and  there  tendered  and 
offered  to  pay  to  the  defendant  the  said  sum  of  £50,  and  then  and  there 
required  the  defendant  to  redeliver  up  to  him  the  said  promissory  note, 
which  the  defendant  then  and  there  wholly  refused  to  do  ;  wherefore, 
&c.y  &G. 

Special  demurrer,  showing  for  cause,  that  plaintiff  had  in  his  said 
replication  departed  from  the  declaration,  and  relied  upon  a  new 
ground  of  action,  and  that  the  matters  alleged  in  the  replication  did 
not  support  the  declaration,  but  were  inconsistent  with  it. 

Cresswellf  in  support  of  the  demurrer.  This  replication  is  a  depart- 
ure; it  does  not  support  the  declaration,  but  it  contains  matter  which 
would  defeat  the  right  of  action  as  stated  in  the  declaration.  The 
contract  stated  in  the  plea,  and  admitted  by  the  replication,  is  totally 
different  from  that  stated  in  the  declaration.  The  one  alleges  a  gen- 
eral bailment,  the  other  a  bailment  for  a  special  purpose,  which  may 
be,  and  ought  to  be,  traversed  in  the  replication.^ 

Wightman^  contra.  The  gist  of  the  action  of  detinue  is  the  de- 
tainer ;  Issac  V.  Clarke ;  ^  and  the  replication  does  support  the  declara- 
tion, because  it  shows  the  detainer  to  be  unlawful ;  it  cannot,  therefore, 
be  said  to  be  a  depaiture,  for  a  departure  is  where  the  replication  con- 
tains matter  which  does  not  support,  but  defeats  the  declaration,  and 
varies  from  it  in  some  material  part. 

CressweJlt  in  reply. 

Lord  Lykdhubst,  C.  B.  The  question  raised  by  this  demuiTer  is, 
whether  the  replication  is  a  departure.  The  declaration  is  in  detinue, 
upon  a  bailment  in  the  ordinary  form,  to  be  redelivered  on  request. 
We  are  of  opinion,  that,  in  the  action  of  detinue,  the  detainer  is  the 
gist  of  the  action,  and  that  the  bailment  is  merely  inducement.    Other- 

^  So  much  of  the  caae  as  relates  to  the  materiality  of  the  allegation  of  haUment  ii 
omitted.  —  Ed. 

«  1  Roll  Rep.  128 ;  Bull.  N.  P.  51 ;  2  Bulstrode,  806. 
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wise,  in  the  oases  where  a  bailment  different  from  the  one  in  the 
declaration  is  stated  in  the  plea,  it  would  have  been  necessary  for  the 
defendant  to  have  traversed  the  bailment  laid  in  the  declaration. 

In  Bateman  v,  Ellman,  it  was  determined  that  the  bailment  laid  in 
the  declaration  was  not  material.  I  am  therefore  of  opinion  that  there 
is  no  departure,  and  that  our  judgment  must  be  for  the  plaintiff. 

Bayley,  B.     I  am  of  the  same  opinion. 

Vaughan,  B.    I  am^of  the  same  opinion. 

BoLLAND,  B.  I  concur  with  the  rest  of  the  court.  A  departuru 
must  be  in  something  material.  Lee  w.  Rogers.^  The  gist  of  the  action 
of  detinue  is  the  detainer,  and  it  does  not  appear  to  me  that  the  allega- 
tion  which  the  defendant  says  has  been  departed  from,  is  material. 

Judgment  for  the  plaintiffi 


LEGG  V.  EVANS  and  WHEELTON. 
In  the  Exchequeb,  Helaby  Term,  1^0. 

[Reported  in  6  Meaon  ^  Wel^,  86.] 

Tboyeb  against  the  defendants,  as  sheriff  of  Middlesex,  to  recover 
the  value  of  certain  pictures  and  picture-frames,  of  which  the  declara- 
tion stated  that  the  plaintiff  was  "lawfully  possessed  as  of  his  own 
property." 

Plea:  that,  before  the  defendants  converted  and  disposed  of  the  said 
goods  and  chattels,  one  William  Thompson  had  sued  out  of  the  Court 
of  her  Majesty  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  a  writ  oi  fieri  facias^  directed  to  the  sheriff  of  Middle- 
sex, commanding  him  of  the  goods  and  chattels  of  the  plaintiff  to  levy, 
ifec. ;  and  that  by  virtue  of  that  writ  they  (the  defendants)  being  such 
sheriff  as  aforesaid,  seized,  and  took  in  execution,  the  said  goods 
and  chattels,  for  the  purpose  of  levying  the  moneys  so  directed  to  be 
levied,  which  was  the  conversion  in  the  declaration  mentioned. 

Replication :  ^  Right  of  possession  to  the  said  goods  at  the  time 
when  by  vii-tue  of  a  lien;  that  before  the  said  time  when,  Ac.,  in 
the  declaration  mentioned,  to  wit,  on,  ifec,  one  David  Williams,  being 
then  lawfully  possessed  as  of  his  own  property  of  the  said  goods 
and  chattels  in  the  declaration  mentioned,  delivered  the  same  to 
the  plaintifi^  for  the  purpose  of  the  plaintiff,  in  the  way  of  his  trade 
of  a  carver  and  gilder,  which  he  then  carried  on,  performing  certain 

»  1  Lev.  110. 

s  The  substance  onlj  of  the  replication  is  here  given.  —  En. 
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work  and  labor  upon  the  said  goods  and  chattels,  and  supplying  cer- 
tain materials  for  the  same ;  and  the  plaintiff  then  had  and  received 
the  said  goods  and  chattels  for  the  purposes  aforesaid,  and  in  the  way 
of  his  said  trade  or  business  then  peiformed  upon  the  said  goods  and 
chattels  certain  work  and  labor,  and  supplied  certain  materials  for  the 
same;  in  respect  of  which  said  work,  labor,  and  materials,  the  said 
D.  Williams  then  became,  and  was,  and  from  thence  hitherto  has  been, 
and  stUl  is,  indebted  to  the  plaintiff  in  a  large  sum,  to  wit,  £311  13^^. 
bd. ;  and  the  plaintiff  further  says,  that  afler  the  said  goods  and  chat- 
tels were  so  delivered  to  him  as  aforesaid,  and  whilst  they  remained  in 
his  possession,  and  before  the  said  time  when,  <fec.,  to  wit,  on,  &c^  it 
was  agreed  between  the  plaintiff  and  the  said  D.  Williams,  that,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  said  D.  W.,  would 
draw,  and  indorse,  for  the  use  of  the  said  D.  W.,  certain  bills  of  ex- 
change, the  plaintiff  should  have  a  right  to  hold  the  said  goods  and 
chattels  for  securing  the  payment  by  the  said  D.  W.  of  such  bills  of 
exchange ;  and  the  plaintiff  says,  that  afterwards,  in  pursuance  of  the 
said  agreement,  and  before  the  said  time  when,  &c.,  to  wit,  on  the 
respective  dates  of  the  said  bills  in  that  plea  after  mentioned,  he  (the 
plaintiff),  at  the  request  of  the  said  D.  W.,  and  for  his  use,  drew  and 
indorsed  certain  bills  of  exchange,  to  wit,  &c.  (setting  out  three  bills 
drawn  by  the  plaintiff  upon  and  accepted  by  the  said  D.  W.,  for  the 
several  sums  of  £55,  £50,  and  £40,  and  payable  to  the  order  of  the 
plaintiff,  one  at  two,  and  the  other  at  three  months  after  date  respec- 
tively), which  said  several  bills,  from  the  time  they  were  so  drawn  and 
indorsed  as  aforesaid,  continually  until  the  said  time  when,  &c.,  re- 
mained, and  still  remain,  wholly  unpaid  by  the  said  D.  W. ;  and  the 
plaintiff  further  says,  that  from  the  time  the  said  goods  and  chattels 
were  delivered  to  the  plaintiff  as  in  that  plea  aforesaid,  until  the 
conversion  thereof  in  the  declaration  mentioned,  the  said  goods 
and  chattels  remained  in  the  possession  of  the  plaintiff^  and  that  he 
(the  plaintiff),  before  and  at  the  said  time  when,  &o^  had,  and  but  for 
the  said  conversion  thereof  would  still  have  had,  a  lien  upon  the  said 
goods  and  chattels  for  the  aforesaid  sum  so  due  to  the  plaintiff  for  the 
said  work,  labor,  and  materials,  and  a  light  to  hold  the  said  goods  and 
chattels  for  securing  the  payment  by  the  said  D.  Williams  of  the  said 
bill  of  exchange ;  and  the  plaintiff,  in  fact,  further  says,  that  by  means 
of  the  premises  in  this  plea  mentioned,  and  of  the  said  lien  and  right 
to  hold  the  said  goods  and  chattels,  and  in  no  other  manner  whatso- 
ever, the  plainti^  at  the  time  of  the  said  conversion  of  the  said  goods 
and  chattels  as  in  the  declaration  mentioned,  was  possessed  of  the  said 
goods  and  chattels  as  in  the  declaration  also  mentioned ;  of  all  which 
premises  in  this  plea  aforesaid  the  defendants,  before  and  at  the  time 
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they  seized  and  took  in  execution  the  said  goods  and  chattels  as  in 
the  said  plea  alleged,  had  full  notice.    Verification. 

Special  demurrer,  assigning  for  cause,  that  the  replication  i^as  a 
departure^  from  the  declaration. 

Kennedy y  in  support  of  the  demurrer. 

The  replication  is  bad,  as  being  a  departure  from  the  declaration. 
The  declaration  alleges  that  the  plaintiff  was  possessed  of  the  goods  as 
of  his  own  property ;  but  the  replication  sets  up  a  mere  right  to  the 
possession  on  the  ground  of  having  a  lien  on  them,  which  is  a  departure 
fi'om  the  declaration. 

Mellor,  contra. 

As  to  the  replication  being  a  departure,  surely  a  person  having  this 
right  might  declare  in  trover,  alleging  a  general  property,  and  yet,  on 
a  subsequent  pleading,  set  up  a  special  property,  sufficient  to  maintain 
trover;  it  is  not  inconsistent  with,  but  explanatory  of,  his  interest. 
[Parke,  B.  It  is  not  a  departure.  Any  person  having  a  right  to  the 
possession  of  goods  may  bring  trover  in  respect  of  the  conversion  of 
them,  and  allege  them  to  be  his  property.] 

Aldbbson,  B.,  and  Rolfb,  B.,  concurred. 

Judgment  for  the  plaintiff.^ 


bartlett  v.  wells. 

Ik  the  Queen's  Bench,  Jantjaby  17, 1862. 

{Reported  m  1  Best  f-  Smith,  886.] 

Declabation  for  goods  bargained  and  sold,  and  goods  bargained, 
sold,  and  delivered ;  and  for  work  and  labor ;  and  for  money  paid ;  and 
for  money  due  on  accounts  stated. 

Pleas.    1.  Never  indebted.    Issue  thereon. 

2.  That  the  defendant,  at  the  time  of  the  contracting  of  the  said 
debt,  was  an  infant  within  the  age  of  twenty-one  years. 

1  OdIj  so  much  of  the  case  is  given  as  relates  to  the  question  of  departure.  —  Ed. 

2  Thorp  V.  Wingfleld,  3  Leon.  208 ;  Butler  v.  Coll.  of  Phys.,  Cro.  Car.  266  :  Gar- 
grave  V.  Smith,  1  Salk.  221 ;  Dudlow  v,  Watchom,  16  East,  89 ;  Winstone  v.  Linn,  1 
B.  &  C.  460 ;  Prince  v,  Brunatte,  1  B.  N.  C.  485 ;  Arbouin  v,  Anderson,  1  O.  &  D. 
408 ;  Morris  v.  Walker,  15  Q.  B.  589 ;  Smith  v.  Marsack,  6  C.  B.  486 ;  Rixon  o. 
Emary,  L.  R.  8  C.  P.  546  ;  Fowler  v.  Macomb,  2  Root.  895,  896 ;  Mathe\ys  v.  Ham« 
bUn,  28  Miss.  611 ;  Breck  v.  Blanchard,  22  N.  H.  808 ;  Hallett  v.  Slidell,  11  Johns,  66 ; 
Dutton  V.  Holden,  4  Wend.  648 ;  Bame  v.  Drew,  4  Den.  287 ;  Halej  v.  McPherson. 
8  Humph.  104 ;  Beach  v.  Trudgain,  2  Gratt.  219,  accord.  —  £d. 
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Replication  to  the  second  plea  upon  equitable  grounds :  that  the  de- 
fendant, before  and  at  the  time  of  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  with  knowledge  of  his  true  age,  falselj 
and  fraudulently  represented  to  the  plaintiff  that  he  the  defendant 
then  was  of  full  age,  whereby  the  plaintifi^  then  haying  no  knowledge 
or  means  of  knowledge  that  the  defendant  then  was  not  of  full  age, 
was  induced  to  make  and  enter  into  the  said  contracts  in  the  declara- 
tion mentioned,  and  to  supply  the  said  goods  therein  mentioned  to  the 
defendant ;  and  that,  but  for  such  false  and  fraudulent  representations 
as  aforesaid,  the  plaintiff  would  not  have  entered  into  the  said  contracts 
or  supplied  the  said  goods,  or  any  part  thereof. 

Demurrer  and  joinder  therein. 

Ghibhone^  for  the  defendant.  First,  the  replication,  if  treated  as  a 
legal  replication,  is  a  departure  from  the  declaration.  "  A  departure 
takes  place  when,  in  any  pleading,  the  party  deserts  the  ground  that 
he  took  in  his  last  antecedent  pleading,  and  resorts  to  another ; "  Stephen 
on  Pleading,  p.  32,  6th  ed.  The  declaration  is  upon  a  contract.  The 
replication  making  the  liability  of  the  defendant  to  depend  on  a  false 
representation,  converts  the  action  into  an  action  in  tort,  which  cannot 
be  done ;  Manby  v.  Scott,*  Johnson  v.  Pie,*  Jennings  v,  Rundall,*  Green 
V.  Greenbank.*  [Cockburn,  C.  J.  Those  cases  only  .decided  that,  if 
goods  are  delivered  to  an  infant  under  a  contract,  the  party  who  deliv- 
ered them  cannot  bring  trover  or  case  against  him,  and  are  not  appli- 
cable to  a  fraudulent  representation  made  by  an  infant.]  The  plaintiff 
has  elected  to  declare  on  a  contract/ 

SeaaUy^  contra.  The  replication  is  good  as  an  equitable  replication. 
[CBoafPTON,  J.  In  Bullen  and  Leake's  "Precedents  of  Pleadings," 
which  contains  a  very  convenient  and  well-arranged  collection  of  rules 
as  to  when  a  defence  on  equitable  grounds  may  be  pleaded^  it  is  laid 
down,  page  332,  note  (a)  :  "  Equitable  replications  will  not  be  allowed 
which  are  inconsistent  with  the  legal  right  alleged  in  the  declaration." 
And,  after  citing  the  instances  in  Hunter  v.  Gibbons,*  and  Gulliver  v. 
Gulliver,^  they  add:  "These  replications  are  objectionable,  both  as 
being  departures  from  the  declaration  and  as  setting  up  matter  for  a 
suit  in  equity  instead  of  a  cause  of  action  at  law."  This  replication  is 
contrary  to  both  of  the  rules  there  laid  down.] 
CHbbona  was  not  called  upon  to  reply. 

CocKBUBN,  C.  J.    The  replication  is  a  departure.    The  declaration 

i  Sid.  109, 129. 

•  1  Eeb.  905,  918, 1  Lev.  169 ;  s.  o.  nom.  Johnson  v.  Pje,  1  Sid.  258. 

•  Per  Lord  Kenyon,  8  T.  R.  836, 886.  *  2  Marsh.  486 

^  Only  so  much  of  the  case  is  gi'^en  as  relates  to  the  question  of  departure.  —  Ed. 

•  IH.  &N.469.  7  nb.  174 
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is  on  a  contract  for  money  payable  for  goods  supplied  to  the  defendant ; 
the  plea  answers  that ;  the  plaintiff  seeks  to  put  the  plea  aside  by  reply- 
ing a  toit.  That  is  a  departure,  the  nature  of  the  cause  of  action  being 
changed. 

Gbompton,  J.  Also  the  replication  is  bad  as  a  departure,  which  is 
an  objection  open  on  general  demurrer  (though  there  has  been  some 
doubt  as  to  that),  because  it  sets  up  a  tort,  the  original  cause  of  action 
being  a  contract. 

Mellob,  J.  I  am  also  of  opinion  that  the  replication  is  a  departure  i 
and  therefore,  on  both  grounds,  the  demurrer  ought  to  be  allowed. 

Jvdgmtnt  for  the  defendani? 


BRINE  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY 
In  the  Queen's  Bench,  Febbuaby  22, 1862. 

[Reported  in  2  Beat  ^  Sndtk,  402.] 

The  declaration  stated  that  the  plaintiff  was  lawfully  possessed  of 
a  messuage  and  premises  situate  at  Adber,  in  the  parish  of  Trent,  in 
the  County  of  Somerset,  in  which  messuage  and  premises  the  plaintiff 
and  his  family  resided  and  dwelt.  Nevertheless  the  defendants  *'  wrong- 
fully raised  and  made  and  formed,  and  caused  and  procured  to  be 
raised,  made,  and  formed,  a  certain  embankment  of  earth  near  the 
plaintiff's  said  house  as  aforesaid,  and  wrongfully  continued  the  same 
from  thence  hitherto ;  by  reason  whereof,  &om  thence  continually  to 
the  commencement  of  this  suit,  divers  large  quantities  of  water  have 
run  and  flowed  down  to,  upon,  against,  and  into  the  said  messuage  and 
premises  of  the  plaintiff,  whereby  the  walls,  roofs,  ceilings,  paperings, 
floors,  stall's,  doors,  and  other  parts  thereof  and  therein  being,  have 
been  greatly  weakened,  injured,  wetted,  and  damaged ;  and  by  reason 
of  the  premises  the  said  messuage  and  premises  of  the  plaintiff  became, 
and  were,  and  have  been,  and  are  damp,  incommodious,  and  less  flt  for 
habitation ;  and  also  by  reason  of  the  premises  the  plaintiff  and  his 
family  have  been,  during  all  the  time  aforesaid,  rendered  sick  and  ill, 
and  the  plaintiff  has  been  obliged  to  call  in  and  employ  divers  medical 
men  in  and  about  curing  the  sickness  and  illness  so  occasioned  as 
aforesaid,  and  to  expend  and  lay  out  large  sums  of  money  in  payings 

A  De  Roo  V,  Foster,  12  C.  B.  h.  s.  272;  Thames  Works  v.  R.  M.  S.  P.  Co.,  18  C. 
B.  K.  s.  868;  Hunter  t7.  Gibbons,  1  H.  &  N.  469 ;  Reis  v.  Scott  Co.,  2  H.  &  N.  21 
Wheelton  v.  Hardisty,  26  L.  J.  Q.  B.  266,  accord, -^'E^o. 
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the  same,  and  in  and  about  removing  and  causing  to  be  removed  the 
said  water  bo  flowing  upon  and  into  his  said  messuage  as  aforesaid." 

Second  plea.  That  the  said  embankment  was  raised,  made,  and 
formed,  and  continued  by  the  defendants,  under  and  by  virtue  of  the 
powers  of  certain  Acts  of  Parliament  granted  in  that  behalf,  to  wit, 
«  The  Wilts,  Somerset  and  Weymouth  Railway  Act,  1845,"  "  The  Great 
Western  Railway  Act,  1851,"  and  "  The  Great  Western  Railway  (Berks, 
Hants  and  Wilts,  Somerset  and  Weymouth)  Act,  1854." 

Replication  to  the  second  plea.  That,  although  true  it  is  that  the 
said  embankment  was  raised,  made,  and  formed,  and  continued  by  the 
defendants,  under  and  by  virtue  of  certain  Acts  of  Parliament  referred 
to  in  the  said  second  plea,  yet  the  plaintiff  says  that  this  is  no  bar  to 
his  claim  in  this  action,  because  he  says  that  the  running  and  flow- 
ing of  the  water  upon,  against,  and  into  the  plaintiff's  messuage,  as  in 
the  declaration  mentioned,  was  and  is  occasioned  by  the  wrongful  con- 
struction and  negligent  and  improper  raising,  making,  and  forming  of 
the  said  embankment,  and  the  want  of  proper  and  sufficient  drains  to 
the  same,  and  the  continuing  the  said  embankment  so  wrongfully  con- 
structed and  insufficiently  drained  from  thence  hitherto,  whereby  and 
by  reason  whereof,  after  the  raising,  making,  and  forming  the  said  em- 
bankment,'and  ailer  the  making  and  completing  the  railway  of  which 
the  said  embankment  formed  a  part,  the  said  running  and  flowing  of 
the  water  upon,  against,  and  into  the  plaintiff's  said  messuage  took 
place,  and  not  otherwise. 

Demurrer  and  joinder  therein. 

The  demurrer  was  argued  in  this  term,  January  24th,  by  — 

Mo7itague  Smith  (with  him  Qadsden)^  for  the  defendants.  The  re- 
plication is  a  departure  from  the  declaration,  not  a  new  assignment, 
The  declaration  complains  of  damage  to  the  plaintiff's  dwelling-house 
by  the  wrongful  erection  and  continuance  of  an  embankment;  the 
replication,  admitting  that  the  erection  and  continuance  of  the  embank- 
ment were  authorized  by  the  statutes  referred  to  in  the  plea,  introduces 
a  new  cause  of  action,  viz.,  negligence  in  the  mode  of  erecting  the  .  . 

embankment  and  in  not  providing  proper  and  sufficient  drains.     The  )  vA  ^ 

plea  is  an  answer  to  the  declaration,  but  would  not  be  a  good  rejoinder  /  ^A  « 
to  the  replication ;  and  that  is  a  test  whether  the  replication  is  a  de-  / 
parture  from  the  declaration.  [He  referred  to  1  Chitt.  on  Plead.  674, 
7th  ed.,  by  Greening,  and  the  cases  cited  in  note  (1)  to  Richards  v. 
Hodges.^]  [CooKBUBN,  C.  J.  Suppose  the  statutes  had  not  been 
plejided,  and  the  case  had  gone  down  to  trial,  on  the  plea  of  not  guilty, 
it  would  not  have  been  necessary  for  the  plaintiff  to  prove  negligence 

A  2  Wms.  SauDd.  84  a,  6th  ed. 
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This  is  like  the  case  of  an  action  against  a  person  for  doing  something 
on  his  own  land ;  a  replication  admitting  that  the  defendant  had  a 
]'ight  to  do  the  act,  but  that  it  was  done  negligently,  would  be  a  de- 
parture.] The  replication  puts  forward  as  a  distinct  caube  of  action, 
not  an  excess  of  authority,  but  negligence  in  erecting  the  embankment ; 
and  therefore  it  does  not  support  and  fortify  the  declaration,  but  states 
a  new  cause  of  action.  A  departure  in  pleading  is  ground  of  general 
demurrer,  f  Ckompton,  J.  Some  doubt  has  been  thrown  upon  that, 
but  we  soTield  in  Bartlett  v.  Wells.  Cockburn,  C.  J.  I  think  de- 
parture is  not  matter  of  form,  but  of  suWance.J 

K  £.  Karalake  (with  him  Prideaux)^  for  the  plaintiff.  First,  de- 
parture is  not  ground  of  general  demurrer.  [Crompton,  J.  It  would 
b6  inconvenient  if  it  was  not,  because  the  only  mode  of  taking  advan- 
tage of  a  departure  is  by  demurrer,  and  special  demurrers  are  abolished. 
The  defendants  might  have  gone  before  a  Judge  at  chambers  and  have 
the  replication  reformed.  Ck>CKBUBN,  C.  J.  That  would  not  be  a 
convenient  or  satisfactory  mode  of  disposing  of  the  matter.  One  of 
the  grounds  of  our  decision  in  Bartlett  v.  Wells  was,  that  the  replica- 
tion was  a  departure.] 

Secondly,  the  replication  is  not  a  departure.  It  is  consistent  with 
the  declaration,  and  states  the  same  cause  of  action.  The  declaration 
states  that  the  defendants  '^  wrongfully ''  erected  the  embankment ;  and 
that  word  may  be  taken  to  include  negligence.  The  plea  founded  on 
the  statutes  is  prima  facie  an  answer  to  the  declaration  ;  and  the  rep- 
lication answers  the  plea  by  showing  that,  though  the  erection  of  the 
embankment  was  rightful  under  the  statutes,  it  was  wrongful  by 
reason  of  negligence.  [Cbompton,  J.  The  word  "  wrongful "  in  this 
declaration  may  be  construed  to  mean  without  any  authority  under 
law  or  statute.  The  defendants  set  up  certain  things  as  a  lawful  ex- 
cuse ;  then  the  plaintiff  may  show  that  the  excuse  is  not  sufficient. 
CocKBURN,  C.  J.  The  plaintiff  who  knows  what  his  cause  of  action 
is,  should  state  it  as  early  as  possible.  Why,  by  his  omission  to  allege 
negligence  in  his  declaration,  should  the  defendants  be  put  to  plead 
their  Acts  of  Parliament  ?]  The  plaintiff,  in  framing  his  declaration, 
does  not  know  what  defence  will  be  set  up,  and  he  is  not  bound  to 
look  through  the  defendants'  Acts  of  Parliament  to  see  whether  they 
have  a  justification  under  them.  [Crompton,  J.  The  declaration  in 
Turner  v.  The  Sheffield  and  Rotherham  Railway  Company,^  did  not 
allege  that  the  houses  injured  by.  the  works  of  the  railway  company 
were  bo  injured  without  the  consent  of  the  owners,  and  were  not  spe- 
cified in  the  schedule  annexed  to  the  Company's  Act ;  those  allegations 

i  10  M.  &  W.  426. 
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were  introJuced  in  the  replication  to  a  plea  justifying  under  the  Com* 
pany's  Act.  The  advantage  of  this  mode  of  pleading  is,  that  the 
authority  under  which  the  defendants  did  the  act  complained  of  is 
shown.]  The  cause  of  action  is  contained  in  the  per  quod^  as  in  Law- 
rence v.  The  Great  Northern  Railway  Company,^  so  that  the  means  by 
which  the  damage  was  caused  need  riot  be  stated.  The  forms  of 
pleadings  given  in  schedule  B  to  the  Common  Law  Procedure  Act, 
j.852, 15  <fe  16  Vict,  c.  7t5,  exclude  all  common  words  of  mere  form^ 
such  as  "m  et  arniis^  ^*  wrongfully/'  <fec.  In  an  action  for  diverting 
the  flow  of  a  stream  from  the  defendant's  mill,  No.  30,  the  declaration 
simply  states  ^^  that  the  defendant,  by  cutting  the  bank  of  the  said 
stream,  diverted  the  water  thereof  &om  the  said  mill."  This  declaration 
would  have  been  good  without  the  word  "  wrongfully." 

Montafftie  Smithy  in  reply.  Although  the  forms  given  in  the  Com- 
mon Law  Procedure  Act,  1852, 15  <&  16  Vict.  o.  76,  have  left  the  dec- 
laration at  large,  still,  where  negligence  is  the  gist  of  the  action,  the 
declaration  should  allege  it.  [Cbompton,  J.  The  plaintiff  should 
state  in  his  declaration,  as  shortly  as  he  can,  the  legal  result  of  the 
facts  which  constitute  his  cause  of  action.]  The  plaintiff  must  recover 
on  the  statement  of  the  cause  of  action  in  his  declaration.  Only  one 
tenth  of  the  damage  may  have  arisen  from  the  negligence,  and  the 
plaintiff  may  have  already  received  compensation  for  that  occasioned 
by  erecting  the  embankment.  If  the  declaration  had  charged  negli« 
gence,  the  defendants  would  have  pleaded,  as  to  erecting  the  embank- 
ment, the  authority  under  their  statutes,  and  as  to  the  negligence,  not 
guilty ;  or  they  would  only  have  pleaded  a  plea  to  the  negligence. 
This  declaration  would  have  been  supported  without  proof  of  negli- 
gence; whereas  the  replication  puts  forward  negligence  as  the  real 
cause  of  action,  and  is  therefore  a  departure ;  Palmer  v.  Stone,'  cited 
in  note  (1 )  to  Richards  v.  Hodges.*  [X  £.  Karahike,  Palmer  «.  Stone  is 
commented  upon  by  Manning^  Serjt.,  in  note  (a)  to  Evans  v.  Elliott.*] 
[Crompton,  J.  The  replication  in  that  case  set  up  entirely  new  mat- 
ter.] It  must  be  assumed  that  the  Acts  of  Parliament  under  which 
the  defendants  justify  were  known  to  the  plaintiff.      Cur.  adv,  vult, 

February  22.  Cbompton,  J.  (sitting  alone),  read  the  following 
judgments. 

Mbllob,  J.  The  declaration  in  this  case  alleged  that  the  defendants, 
whilst  the  plaintiff  was  possessed  of  and  residing  in  a  certain  dwelling- 
house,  wrongfully  raised  and  continued  a  certain  embankment  of  earth 
near  the  plaintiff's  said  house,  by  reason  whereof  large  quantities  of 
water  have  run  and  flowed  down  to  and  upon  and  against  the  said 

1  16  Q.  B.  648.  «  2  Wile.  96. 

<  2  Wma  Sannd.  84  c,  6th  ed.  «  6  N.  &  M.  606,  608. 
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dwelling-house  of  the  plaintiff,  rendering  it  damp  and  incommodious, 
and  less  fit  for  habitation,  &c.  To  this  declaration  the  defendants^,  for 
a  second  plea,  pleaded  that  they  raised  and  continued  the  said  embank- 
ment under  the  powers  and  provisions  of  three  Acts  of  Parliament 
granted  in  that  behalf.  To  this  plea  the  plaintiff  replied  that,  although 
true  it  was  that  the  said  embankment  was  raised,  made,  and  continued 
by  virtue  of  the  powers  and  provisions  of  the  said  Acts  of  Parliament, 
yet  he  said  that  the  plea  was  no  bar  to  his  claim  because  he  said  that 
the  running  and  flowing  of  the  water  to  and  against  his  said  dwelling- 
house,  in  the  declaration  mentioned,  was  occasioned  by  the  wrongful 
construction,  and  negligent  and  improper  raising  and  making  of  the 
said  embankment,  and  the  want  of  proper  and  sufficient  drains  to  the 
same.  To  this  replication  the  defendant  demurred,  alleging  it  to  be  a 
departure  from  the  declaration. 

Upon  the  argument  it  was  contended,  by  the  plaintifl^,  that  a  de- 
parture in  pleading  was  not  ground  of  general  demurrer;  but  we 
thought  this  point  not  open  for  the  plaintiff  in  this  Court,  after  our 
recent  decision  in  the  case  of  Bartlett  v.  Wells.^  See  also  note  (1)  to 
Richards  v,  Hodges.^ 

The  real  question  on  the  argument  was,  whether  the  replication  was 
a  departure  from  the  declaration.  On  considering  what  is  the  grava- 
men of  the  charge  alleged  in  the  declaration,  I  am  of  opinion  that  the 
replication  is  no  departure.  The  substance  of  the  complaint  in  the 
declaration  is  the  wrongfully  raising,  making,  and  continuing  an  em- 
bankment near  the  plaintiff's  dwelling-house,  and  by  means  thereof 
wrongfully  causing  water  to  run  and  flow  to  land  against  such  dwelling- 
house,  whereby  it  was  rendered  damp  and  incommodious,  &c.  The 
plea  excuses  the  making  and  raising  of  the  embankment  under  Uie 
provisions  of  three  Acts  of  Parliament,  to  which  the  plaintiff  in  sub- 
stance replies,  that  his  complaint  against  the  defendants  is,  not  for  the 
lawful  exercise  of  the  powers  conferred  upon  them,  but  for  causing 
the  water  to  run  and  flow  against  his  dwelling-house  by  the  wrongful 
construction  of  the  embankment,  and  by  the  negligent  and  improper 
raising  and  making  it  without  proper  drains.  It  appears  to  me  that  the 
substance  of  the  complaint,  both  in  the  declaration  and  replication,  is 
the  wrongful  causing  of  the  water  to  run  and  flow  against  the  dwelling- 
house  of  the  plaintiff;  and  although  it  may  be  doubtful  whether  the 

^  Peare  v.  McKusick,  26  Me.  76 ;  Keay  v.  Goodwin,  16  Mass.  1 ;  Joy  v.  Simpson, 
2  N.  H.  179 ;  Tarleton  t;.  Wells,  2  N.  H.  306 ;  Sterns  v,  Patterson,  14  Johns.  182 ; 
Andrus  v.  Waring,  20  Johns.  168 ;  Harwood  v,  Tappan,  2  Speer,  647,  accord.  Bot 
see  Serjeant  Manning's  note,  6  N.  &  M.  607 ;  West  v.  Nibbs,  4  C  B.  181 ;  Paine  v.  Fox, 
16  Mass.  188.  Departure  is  no  ground  for  a  motion  in  arrest  of  judgment.  Lee  c 
Rayner,  T.  Ray,  86.—  Ed. 

>  2  Wms.  Saund.  84/  6th  ed. 


/ 


CLA^QUl  . 


<JHAP.  V.J  BRINE  V.   GREAT  WESTERN   RAIJWAT  CO.  229 

replication  is  to  be  considered  as  an  informal  traverse  of  the  plea,  or 
in  the  nature  of  a  new  assignment,  it  appears  to  me  not  to  be  obnox- 
ious to  the  very  wholesome  rule  against  departure  in  pleading. 

In  Co.  Litt.  304  a,  as  cited  in  note  (1)  to  Richards  v.  Hodges,^  ^  a 
departure  in  pleading  is  said  to  be,  when  a  man  quits,  or  departs  fi*om 
the  ground  which  he  has  first  relied  upon,  and  has  recourse  to  another ;  ^ 
and  the  rule  is  stated  by  Tindal,  C.  J.,  in  Prince  v.  Brunatte,*  in  the 
following  terms :  "Undoubtedly,  where  a  replication  does  not  consist 
with  or  fortify  the  declaration,  it  is  a  departure  in  pleading ;  for  a  plain- 
tiff is  not  entitled  to  declare  in  respect  of  one  right,  and  then  to  set  up 
another  ii.  lo  replication.  The  only  question  here  is,  whether  this 
replication  does  not  set  up  a  title  inconsistent  with  that  disclosed  in 
the  declaration."  Another  test  of  a  departure  in  pleading  is  stated  by 
Tindal, C.  J.,  in  Smith  v. Nicolls/  as  follows:  "That  which  is  a  depart- 
ure in  pleading  is  a  variance  in  evidence;  ana  it  tlie  evidence  in 
"support  of  the  replication  would  sustain  the  allegation  in  the  declara- 
tion,  there  is  no  departure."  _  Applying  that  test  to  the  present  case,  it 
appears  to  me  that  the  evidence  necessary  to  prove  the  matter  alleged 
in  the  replication  is  not  inconsistent  with,  but  would  clearly  support, 
the  allegations  in  the  declaration. 

Tried  therefore  by  the  test  of  variance  in  evidence,  as  suggested  in 
Smith  v.  Nicolls,  I  think  that  the  objection  fails,  and  that  the  plaintiff 
b  entitled  to  recover  on  this  demurrer.  The  case  of  Palmer  v.  Stone,* 
cited  by  Mr.  Smith,  is  clearly  distinguishable,  inasmuch  as  the  plea  was 
that  the  defendant  impounded  the  mare  damage-feasant,  which  is  a 
private  trespass,  whereas  the  rejoinder,  that  the  mare  was  mangy,  set 
up  that  which  is  a  common  nuisance. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Gbompton,  J.  I  concur  with  my  Brother  Mellor  in  thinking  that 
the  replication  in  this  case  is  no  departure  from  the  declaration.  The 
declaration  is  for  wrongfully,  that  is,  without  lawful  excuse,  causing 
the  water  to  flow  on  the  plaintiff's  land  and  against  his  house  by  means 
of  an  embankment,  and  so  injuring  his  premises;  and  the  plea  is  a  jus- 
tification for  so  causing  the  water  to  flow  and  injure  the  premises  under 
the  authority  conferred  on  the  defendants  by  three  Acts  of  Parliament. 
The  replication  is  very  inartificially  drawn,  but  it  appears  to  me  in 
substance  to  avoid  the  plea,  either  by  way  of  informal  denial  that  the 
acts  complained  of  were  justified  by  the  authority  of  the  statutes,  or 
by  way  of  showing  how  they  were  not  justified. 

The  replication  commences  by  a  statement  that  it  is  true  that  the 
embankment  was  raised  under  the  powers  of  the  Acts,  and  then  goes 

^  2  Wms.  Saand.  84  a,  6,  6th  ed.         '1  Bing.  N.  C.  486,  488 ;  1  Scott,  842,  84& 
«  &  Bing.  N.  C.  206,  218;  7  ScoU,  147, 164.  «  2  WiU.  96. 
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on  to  show  that  it  was  negligently  and  improperly  constructed,  bo  aa 
to  show  that  it  was  not  justified  by  the  powers  of  the  Acts.  This  seems 
repugnant  and  inartificial,  but,  taken  according  to  its  real  meaning* 
seems  to  me  to  amount  to  saying,  —  though  you  had  the  authority  of 
the  Acts  of  Parliament,  and  were  raising  your  embankment  under 
their  authority,  yet  you  did  not  so  construct  your  embankment  as  to 
make  it  a  work  done  under  the  authority  of  the  statutes. 

The  distinction  is  now  clearly  established  between  damage  from 
works  authorized  by  statute,  where  the  party  generally  is  to  have  com- 
pensation, and  the  authority  is  a  bar  to  an  action,  and  damage  by  reason 
of  the  works  being  negligently  done,  as  to  which  the  owner's  remedy 
by  way  of  action  remains ;  and  it  seems  to  me  that  the  effect  of  the 
plea  and  replication,  fairly  considered  as  on  general  demurrer,  is,  that 
the  plea  says,  what  you  complain  of  arises  from  works  justified  under 
statutes,  and  for  which  your  remedy,  if  any,  is  for  compensation  ;  and 
that  the  replication  inartificially  answers  this  by  saying  the  works 
causing  the  injury  were  not  authorized  by  the  Acts  of  Parliament,  but 
were  negligent  and  improper  works,  for  which  you  are  answerable  in 
damages. 

Whether  the  replication  is  a  mere  informal  denial,  or  whether  it  ex 
plains  why  the  plea  is  not  a  bar,  or  is  in  the  nature  of  a  replication  of 
excess,  it  is  not  necessary  to  inquire. 

The  plea,  pleaded  in  a  compendious  and  general  form,  that  the  works 
were  done  under  the  authonty  of  the  statutes  must,  I  think,  be  con- 
strued as  if  it  contained  all  the  necessary  averments  of  a  special  plea 
expanded  on  the  record,  and  would,  I  think,  be  bad  if  not  construed 
to  contain  expressly  or  impliedly  an  averment  that  the  works  were 
such  as  were  authorized  by  the  Act.  And  to  this  averment  the  repli- 
cation seems  to  me  to  contain  a  direct  answer.  It  might  depend  on 
the  mode  in  which  the  special  plea,  if  expanded  on  the  record,  were 
framed,  whether  the  formal  mode  of  answering  the  plea  would  be  by  a 
denial  of  the  averment  of  the  acts  complained  of  being  justified  by  the 
statutory  authority,  or  whether  a  new  assignment  or  replication  of 
excess  might  be  rendered  necessary  by  reason  of  the  plea  containing 
an  averment  of  q^4(B  est  eadem^  or  of  the  acts  being  done  under  the 
statutory  authority  without  any  unnecessary  damage.  But  these  ques- 
tions no  longer  arise  in  the  general  mode  of  pleading  adopted  in  this 
case,  which  seems  sufiicient,  as  special  demurrers  are  no  longer  allowed. 
It  is  sufficient  if  the  replication  contains,  as  I  think  it  does,  either  a 
denial  that  the  acts  complained  of  were  authorized  by  the  statutes,  or 
an  explanation  how  they  were  not  so  authorized. 

Suppose  that  this  case  had  arisen  before  the  new  rules  of  pleading, 
when  the  whole  matter  of  defence  would  have  arisen  under  the  general 
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issue  of  Not  guilty.  The  plaintiff  would  have  proved  the  injury  to 
liis  premises  by  the  water  being  thrown  upon  them  by  means  of  the 
embankment.  The  defendants  would  have  shown  their  authority  under 
the  Acts  of  Parliament,  and  the  plaintiff's  answer  would,  have  been 
that  the  construction  of  the  works  was  such  as  was  not  authorized  by 
the  statutes.  The  evidence  which  would  prove  the  replication  would 
therefore  support  the  declaration,  according  to  the  test  proposed  by 
Lord  Chief  Justice  Tindal,  dted  by  my  Brother  Mellor ;  and  it  should 
be  observed  that  the  facts  in  the  replication  do  not  the  less  prove  the 
declaration  because  the  replication  contains  something  more  in  answer 
to  the  plea  than  would  be  necessary  to  prove  the  declaration,  so  long 
as  the  new  matter  is  not  inconsistent  with  that  in  the  declaration. 
The  case  in  principle  does  not  differ  from  the  ordinary  case  of  a  plain- 
tiff replying,  to  a  plea  setting  up  a  license  or  authority  in  law,  or  in 
fact,  or  under  a  deed,  that  the  acts  were  not  such  as  were  covered  by 
the  license,  or  were  acts  done  in  excess  of  it.^  The  plaintiff  was  not 
caUed  upon  to  anticipate  the  defence  by  showing  that  the  works  were 
not  justified  by  reason  of  an  Act  of  Parliament  which  might  never  be 
set  up.  Such  mode  of  pleading  would  probably  be  improper,  and  the 
matter  alleged  would  probably  have  no  effect  on  the  subsequent  plead- 
ings, and  be  treated  as  merely  idle ;  as  in  the  case  when  a  plaintiff 
alleges  in  his  declaration  that  a  defendant,  from  whom  he  expects  a  plea 
of  infancy,  was  of  full  age  when  he  executed  the  instrument  declared 
on.  Such  pleading  is  what  has  been  called  ^^  leaping  before  you  come 
to  the  hedge.** 

I  think  that  the  plea  in  the  present  case  must  be  taken  to  aver  that 
the  grievances  complained  of  were  such  as  were  justified  under  the 
authority  of  the  statutes,  and  that  the  replication  is  not  in  the  nature 
of  bringing  forward  a  new  cause  of  action,  but  avoids  a  plea  either  by 
an  informal  denial  of  the  implied  averments  of  the  plea,  or  by  stating 
matters  which  show  how  the  plea  does  not  answer  the  declaration, 
because  the  grievances  in  the  declaration  were  not  such  as  the  statute 
authorized. 

If  indeed  it  could  be  made  out,  as  argued  by  Mr.  Smith,  that  the 
replication  disclosed  a  new  distinct  cause  of  action,  it  would  no  doubt 
be  a  departure ;  but  after  consideration,  and  with  great  respect  for  the 
doubts  thrown  out  in  the  course  of  the  argument  on  this  part  of  the 
case,  I  construe  the  replication  as  not  complaining  of  the  breach  of 
some  specific  statutory  duty,  as  for  the  building  of  a  bridge  or  making 
a  communication,  but  as  averring  and  undertaking  to  prove  that  the 
construction  of  the  works  was  so  faulty  as  not  to  be  under  the  proteo- 

1  See  Bracegirdle  v.  Peacock,  8  Q.  B.  174, 186, 186. 
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lion  of  the  statutes ;  in  other  words,  as  alleging  that  the  grievances 
Gomplained  of  in  the  declaration  were  not  occasioned  by  the  building 
of  an  embankment  which  the  statutes  authorized,  because  the  statutes 
must  be  taken  to  authorize  properly  constructed  embankments  only. 
The  replication  seems  to  me  to  set  up  the  improper  construction  of  the 
embankment  in  question  as  an  answer  to  the  supposed  protection 
under  the  statutes,  and  so  to  rely  on  the  plaintiff's  common-law  right, 
claimed  in  his  declaration,  to  have  damages  for  the  mischief  occurring 
fi'om  the  water  being  thrown  on  his  land  without  any  lawful  excuse. 

I  therefore  concur  with  my  Brother  Mellor  in  thinking  that  our 
judgment  should  be  for  the  plaintiff;  but  the  decision  must  betaken  as 
the  decision  of  him  and  myself  only,  as  the  Lord  Chief  Justice  is  not 
prepared  to  assent  to  the  judgments  we  have  deliyered. 

Judgment  for  Ae  fHainmf. 
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CHAPTER  VL 

NEW  ASSIGNMENT, 


PRETTTMAN  v.  LAWRENCR 


\  ^  o  In  thb  Common  Plbas,  Hilaby  Tebm,  1591. 

^    ^     *  [Reported  m  Croh^t  EUmbetk,  812.] 

J  2  <-  Tbbspass  qtiore  domum  et  dausa  atia  fregiL     The   defendant 

*        pleaded,  that  the  house  is  called .  Crable-honse,  and  one  of  the  closes 

'^  '^' *  is  Black-Acre,  and  the  other  is  White-Acre,  and  pleads  that  they  are 
his  freehold ;  and  so  jastifies.  The  plaintiff  saith,  that  the  trespass 
done  was  in  the  house  called  Crable-honse,  and  in  Black-Acre,  which 
are  his  freehold,  absque  hoc  that  they  are  the  freehold  of  the  defend- 
ant; and  that  the  trespass  was  done  in  another  place,  containing 
twenty  acres,  aUds  guam  White-Acre,  Ac.  It  was  thereupon  de- 
murred :  for  it  was  said,  when  the  plaintiff  makes  a  new  assignment, 
so  that  the  defendant  hath  not  agreed  to  him,  and  hit  CYery  parcel 
intended  in  the  declaration,  this  new  assignment  is  as  a  new  declara- 
tion, to  which  the  defendant  shall  haYe  a  new  answer  in  all,  and  is  a 
wdYer  of  the  former  pleading  in  all ;  wherefore  he  ought  to  haYe  omit- 
ted his  traYcrse.  And  of  that  opinion  was  Walmsley:  but  all  the 
other  justices  \  contra;  for  in  regard  that  the  defendant  hath  hit  some 
of  the  places  wherein,  the  plaintiff  intended  the  trespass,  and  pleaded 
thereto,  the  plaintiff  may  well  answer  to  that  part,  and  the  defendant 
shall  haYe  no  other  answer ;  as  if  the  defendant  had  hit  one  place,  and 
had  confessed  the  action  therein,  the  plaintiff  needed  not  make  any 
answer  thereto;  and  the  defendant  shall  not  waiYC  his  answer,  and 
answer  to  all  de  novo.    Wherefore  it  was  adjudged  for  the  plaintiff. 

(Ty^  BATT  V.  BRADLEY.  ^^ 

x^       Ijt  the  Ejno's  Bbkch,  Tbdhty  Term,  1606. 

[BepcTied  m  Croh^e  Jame$,  141. J 

Tbbspass  quare  averia  sua  cepit  at  Kymbolton,  and  chased  them, 
Ac    The  defendant  justifies  in  such  a  close  for  damage-feasant.    The 
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plaintiff  shows,  that  the  place  where  was  aoother  close ;  whereupon 
the  defendant  d^nauijed,  pretending  thatvthe  plaintiff  (levcr  made 
any  new  assignment,  but  where  the  Vrit'  is  ^tcar^e  ^(iaiisum  ffejit^ 


i  In  MartiD  9.  Eesterton,  2  Blackst.  1089,  on  a  demurrer  to  a  declaration  in  tres- 
pass  quare  da-asum  fregit^  containing  neither  the  number,  names,  or  anj  description  of 
the  closes,  Blackstone,  J.,  delivered  the  following  opinion :  "  I  have  looked  into 
this  matter  with  some  attention.  And  I  conceive  that  anciently,  upon  a  writ  of  quare 
dausumfreqiu  the  plaintiff  might  (and  may  still)  declare  either  generally,  for  break- 
mg  his  close  at  A.,  or  might  name  the  close  in  his  coant,  as  for  breaking  and  enter* 
iDg  his  close  called  Blackacre  in  A.,  or  might  otherwise  certainly  describe  the  same. 
If  he  declared  generally,  and  the  defendant  pleaded  the  general  issue,  the  piaintitr 
might  give  evidence  of  a  trespass  in  any  part  of  the  township  of  A.  Heath  Maxims, 
12.  So  that  for  the  advantage  of  the  defendant,  and  to  enforce  the  plaintiff  to  ascer- 
tain the  place  exactly,  a  method  was  devised  of  permitting  the  defendant  to,  plead 
what  is  called  the  common  bar,  that  is,  to  name  any  place,  as  Broomfleld  (true  or 
false  was  immaterial),  in  A.  as  the  place  where  the  supposed  trespass  happened,  and 
then  to  allege  that  such  place  so  named  was  the  defendant's  own  freehold.  And^^  as 
*  ^  JtjLjbt  the  plaintiff  could  prove  no  trespass  in  Broomfield,  this  drove  him  to  a  new  assignment 
9j  T    /57      ot_th§,/ocu£jn_2«o^.bx  naming  the_place  in  certain,  as  a  close  called  Blackacre,  to 


u  *■ 


^-■y:^.  which  the  defendant  was  now  to  plead  afresh.    And  this  came  to  be  so  much  the 
-^•"i^^'oourse  that  (though'it  had  been  held  in  9  Edw.  IV.  28,  24,  that  if  the  plaintiff  named 
pt:^   <i.^/t-f*>«A     ^^  place  in  certain  by  his  count,  he  could  not  afterwards  vary  from  it),  yet  in  16 
"iijL  ^^K^yM^^^  ▼* Edw.  IV.  23,  it  was  held  by  Brian  and  Littleton  that  it  was  mere nugation  and  sur* 
^Lliy»     f*^  ^Dlusage  for  the  plaintiff*  to  namethe  close  in  his  declaration,  and  that  it  should  not 

♦i^J^"*'*-^  put  the  defendant  out  of  his  usual  course  of  pleading  the  common  bar  and  guying  the 

yc^^^^^^Ji   yt*.    c       ciose  another  name;  and  an  amendment  (quite  contrary  to  what  is  now  wished)  was 
/i  ^UtJU^   directed  by  striking  the  name  out  of  the  plaintiff's  declaration.    And  Brook,  abridg- 
ing this  case  (Travers  IIL),  draws  from  it  this  general  rule,  "That  a  thing  put  in 
declaration,  which  is  not  usual,  shall  not  put  the  other  party  out  of  his  common  course 
of  pleading."    And  the  same  is  laid  down  as  law  in  Hob.  16, 10  Jac.  I.,  "  That  if  the 
plaintiff  in  trespass  assigns  a  place,  the  defendant  may  plead  at  another  place,  with- 
i^'yr^-fout  traversing  the  place  assigned  by  the  plaintiff,  and  then  the  plaintiff  may  take  a 
xSjaI/  °^^  assignment"    Catesby,  however,  21  Edw.  IV.  18,  held  the  contrary ;  that  if  the 
\lJa/     plaintiff  names  the  place,  the  defendant  shall  answer  to  the  place  as  laid,  and  shall 
A*^^ynot  give  it  another  name.  At  length  Fairfax,  22  Edw.  IV.  17,  lays  down  the  rule  very 
^^  Auu/clearly,  and  reconciled  the  whole  by  taking  this  difference,  "  If  the  plaintiff  gives  > 
(^^J^JL  name  by  his  writ,  the  defendant  cannot  vary  frjm  this  name.    But  if  the  writ  be 


•*^  f  Ua^^  ^^^  *"  general,  quare  cluxisum  fregit,  and  the  plaintiff  gives  a  name  in  his  count,  this 
^^^-J  ^^      shall  not  bind  the  defendant,  but  he  may  give  the  plaintiff  another  name,  and  change 

^  the  name  he  nas  given.    .But  if  the  n^me  be  in  the  writ  and  also  in  the  coant,  then  it 

•w  cannot  be  varied  irom/*    That  is,  in  short,  that  upon  a  general  writ  the  plaintiff 

ought  not  to  declare  specially ;  and  if  he  does,  the  special  name  is  surplusage.    And  so 

it  was  understood,  5  Hen.  VII.,  28,  Bro.  Trespass,  277.    "  Hoc  patet  that  in  a  general 

writ  of  trespass  the  defendant  may  give  a  name,  but  the  plaintiff  in  his  count  cannot 

give  it  a  name." 

^/C^  ^  And  as  it  became  the  practice  to  sae  out  only  general  dausum  fregita,  and  the  law 

^y^ '  was  held  that  upon  such  general  writs  the  plaintiff  either  could  not  at  all,  or  could 

not  to  any  conclusive  effect,  count  of  any  close  in  certain,  the  mode  of  declaring 

<n^^  generally,  pleading  the  common  bar,  and  making  a  new  assignment,  seems  to  have 

^     \L^.^    b<^^"  universally  adopted.    See  Aston,  605,  in  11  Eliz.,  and  all  Coke*s  Entries  of  Cases 
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The  court  held  the  contrary.     Wherefore  it  was  adjudged  for  the 
plaintiff.  * 


MONPRIVATT  v.  SMITH  and  Another,  Sheriff  of 

Middlesex. 

At  Nisi  Prius,  coram  Lord  Ellenborough,  C.  J.,  June  7,  180'J. 

[Reported  in  2  Campbell,  175.] 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  staying 
therein  three  weeks,  and  seizing  and  carrying  away  his  goods. 

in  the  Common  Pleas,  for  in  the  proceedings  hy  bill  in  the  King's  Bench  the  declara- 
tions are  all  of  a  place  certain.  But  as  this  practice  was  circnitons  and  full  of  delay, 
>  rule  was  made  in  the  Common  Pleas  aBoiit  the  time  of  Heath,  Max.  13  (and  he 
was  Chief  Justice  in  Charles  tlie  First's  time),  for  the  benefit  of  plain tiflfe,  to  permit 
them  to  aeciare  m  certain ;  which  was  afterwards  ingrafted  into  tlie  code  of  rules. 
654,  and  is  clearly  only  pemiisslve,  and  not  compulsory  upon  the  plaintiff, 
'he  declaration  upon  an  original  or  bill  guare  clausum  fregit  may  mention  tlu^ 
place  certainly,  and  so  prevent  the  use  and  necessity  of  the  common  bar  and  new 
assignment,"  §  17 ;  but  when  the  plaintiff  has  so  declared,  §  19,  is  peremptory  on 
the  defendant,  **  that  the  common  bar  and  new  assignment  be  forborne,  where  the 
declaration  contains  the  certainty  equivalent  to  a  new  assignment."  And  that  it 
was  so  understood  at  the  time,  and  immediately  after,  appears  from  the  many  prece- 
dents to  be  met  with  in  the  books  of  general  declarations,  with  the  common  bar,  and 
new  assignment,  subsequent  to  1664.  As  in  Lilly,  444,  88  Car.  2,  Lutw.  1801,  1872, 
1885,  1899, 1467,  from  86  Car.  II.  to  9  W.  III.  For  the  practisers  could  not  be  induced 
all  at  once  to  depart  from  their  ancient  forms ;  tliough  as  the  new  regulations  were 
evidently  calculated  for  the  benefit  of  the  plaintiff,  by  preventing  circuity  and  de- 
lay.  the  old  practice  gradually  wore  out  ^  and  the  last  of  these  general  declarations' 
which  I  have  seen  (till  the  present)  is  in  the  Common  Pleas,  5  Geo.  I.  _Still,  how- 
ever, the  law  permits  the  plaintiff  to  use  this  circuity  and  to  delay  himself,  if  he  ^e 
so  advised ;  and  therefore  the  reporter  of  Elwis  and  Lomb,  H.  2  Ann.  in  the  King's 
Bench,  6  Mod.  119,  is  a  little  mistaken,  or  has  expressed  himself  ambiguously  in  one 
point,  by  supposing  the  rule  to  be  compulsory  on  the  plaintiff  instead  of  optional. 
If  we  read  mayy  instead  of  shall,  what  he  represents  the  court  to  have  said  will  be 
perfectly  right.  "  Now  there  is  a  fixed  course  established  in  the  Common  Pleas, 
that  in  local  actions  the  plaintiff  shall  ascertain  the  place  in  his  declaration,  to  prevent 
such  general  pleas  and  the  prolixity  of  a  new  assignment ;  and  the  defendant  is  con- 
fined to  the  place  ascertained  in  the  declaration."  Salkeld,  in  reporting  the  same 
case,  458,  states  the  manner  of  declaring  to  be  still  optional  in  the  plaintiff.  *'  In 
trespass  qitare  clausum  fregit  in  D.  (i.  e.  without  naming  the  close),  if  the  defendant 
plead  Itbentm  tenementum,  and  issue  be  joined  thereon,  it  is  suflicient  for  the  defendant 
to  show  any  close  that  is  his  freehold.  But  if  the  plaintiff  gives  the  close  a  nnme,  he 
must  prove  a  freehold  in  the  close  named.  So  adjudged  in  the  Common  Pleas,  and 
the  judgment  affirmed  in  the  King's  Bench  on  a  writ  of  error." 

1  Coke  V.  Evans,  2  Salk.  458 ;  Cockley  t\  Pagrave,  Freem.  288,  accord.  Conf.  Elwis 
0.  Lombe.  6  Mod.  117.  —  Ed. 
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Pleas,  1.  Not  guilty  to  the  whole.  2.  As  to  breaking  and  entering 
the  house,  and  staying  therein  twenty-four  hours,  part  of  the  said  time 
in  the  said  declaration  mentioned,  and  also  as  to  seizing  and  carrying 
away  the  goods,  a  justification  under  a  writ  of  fieri  facias.  Replica- 
tion to  last  plea,  admitting  the  writ,  de  injuria  9ua  propria  ahsque  ' 
residua  causcB. 

The  defendants  proved  their  justification;  but  it  appeared  that  their 
officers  continued  in  the  plaintiff's  house  beyond  twenty-four  hours. 

Garroto  and  Wigley^  for  the  plaintiff,  contended,  that  the  excess 
beyond  twenty-four  hours  stood  merely  upon  the  plea  of  not  guilty ; 
and  as  the  defendants  had  been  proved  to  have  been  guilty  of  remain- 
ing in  the  house  longer  than  they  pretended  to  justify,  the  plain- 
tiff was  entitled  to  a  verdict'  and  damages  for  what  he  had  thereby 
suffered. 

Lord  Ellsnbobough.  I  am  of  opinion  that  the  last  plea,  in  point 
of  law,  applies  to  the  whole  declaration,  and  that  if  the  plaintiff  meant 
to  rely  upon  the  excess  beyond  the  twenty-four  hours,  he  ought  to 
have  said  so  by  a  new  assignment.  As  the  pleadings  now  stand,  the 
residue  of  the  cause  mentioned  in  the  plea  is  alone  put  in  issue,  and 
the  length  of  the  time  during  which  the  officers  remained  in  the  house 
is  rendered  immaterial. 

The  plaintiff  was  nonsuited. 

Oarrow  and  Wigley,  for  the  plaintiff. 

JParky  Marryat^  and  Jjowes^  for  the  defendants.^ 


PRATT  V.  GROOME. 
In  ths  King's  Bench,  Fbbruabt  11,  1812. 

[BeporUd  in  15  East,  286.] 

Trespass  quare  dausum  fregit^  parcel  of  Fen  Mead  in  the  parish 
of  Totternhoe,  in  the  county  of  Bedford.  There  were  other  counts 
laying  the  close  in  the  parish  of  Eaton  Bray,  and  in  Totternhoe  and 
Eaton  Bray.  The  defendant  pleaded  the  general  issue ;  and,  secondly, 
after  averring  the  closes  in  the  different  counts  to  be  one  and  the 
same,  that  the  locus  in  quo  is  parcel  of  a  common  field  called  Fen 
Mead,  which  is  divided  into  allotments  holden  of  the  lord  of  the 
manor  of  Eaton  Bray,  and  within  the  jurisdiction  of  the  leet  jury  of 

1  8cott  V.  Dixon,  2  Wils.  8;  Pyewell  v.  Stow,  8  Taunt.  425;  Ditcluun  v.  Bond 
8  Camp.  524 ;  KaTanagh  v.  Grudge,  7  M.  &  6. 816 ;  Aldred  o.  Constable,  6  Q.  B.  870. 
accord.    See  also  Lambert  v.  Hodgson,  1  Big.  817 ;  Gale  v,  Dalrymple,  1  Camp.  881 
Bowen  v.  Parry,  1  Camp.  894 .   Conf .  Barnes  r.  Hunt,  11  East,  461.  —  Sd. 
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the  ssdd  manor.  The  plea  then  set  forth  a  custom  for  the  leet  jury 
to  meet  at  certain  specified  times,  and  to  set  out  the  bounds  of  the 
different  allotments  in  the  common  fields  within  the  manor :  that  the 
defendant  was  seised  in  fee  of  a  certain  allotment  within  Fen  Mead 
holden  of  the  lord,  and  within  the  jurisdiction  of  the  leet  jury,  and 
adjoining  to  an  allotment  also  within  Fen  Mead,  &c.,  possessed  by  the 
plaintiff;  that  the  jury  s^t  out  and  determined  that  the  locus  in  quo 
i^as  parcel  of  the  said  allotment  of  the  defendant,  and  was  his  close, 
soil  and  freehold,  <fec.  The  plaintiff  in  his  replication,  after  setting  out 
^^he  abuttals  to  the  closes  in  each  of  the  counts  of  the  declaration,  con- 
cluded thus :  ^  Which  said  closes  above  newly  assigned  were  and  are 
other  and  different  closes  than  the  said  allotment,  or  piece,  or  parcel  of 
laud  of  the  defendant  in  his  said  last  plea  mentioned."  To  this  the  de- 
fendant pleaded  not  guilty.  At  the  tiial  before  Mansfield,  C.  J.,  at  the 
!ast  assizes  for  the  county  of  Bedford,  the  plaintiff's  counsel,  in  open- 
ng  his  case,  did  not  pretend  to  be  able  to  prove  a  trespass  anywhere 
but  on  the  spot  allotted  to  the  defendant  by  the  leet  jury ;  whereupon 
ihe  learned  judge  directed  the  jury  to  find  for  the  plaintiff  on  the 
general  issue  only,  and  for  the  defendant  on  the  not  guilty  to  the  new 
issignment ;  which  they  accordingly  did. 

jSellouj  Serjt.,  in  Michaelmas  term,  obtained  a  rule  nisi  for  a  new 
trial,  or  to  enter  a  verdict  generally  for  the  plaintiff  notwithstanding 
the  verdict  for  the  defendant  on  the  other  issue. 

JBlossetj  Serjt.,  now  showed  cause,  and  contended  that  the  plaintiff 
under  this  form  of  pleading  had  no  right  to  show  a  trespass  in  the 
place  which  the  defendant  by  his  plea  claimed  as  his  allotment;  for 
by  his  new  assignment  the  plaintiff  had  waived  the  trespass  to  which 
the  defendant  had  before  pleaded  in  bar.  In  support  of  this  he  cited 
Bull.  N.  P.  92;  Freeston  v.  Crouch;*  Freeston  v,  Standford;*  1 
(Williams's)  Saund.  299,  n.  6,  and  2  Saund.  6. 

Lord  Ellenborouoh,  C.  J.,  said  there  could  be  no  doubt  that  the 
not  guilty  to  the  new  assignment  put  the  whole  of  it  in  issue,  a  part  of 
which  was  that  the  close  was  different  from  that  mentioned  in  the 
plea.  The  court  therefore  thought  the  direction  of  the  learned  Chief 
Justice  at  the  trial  right,  but  they  gave  the  plaintiff  leave  to  amend  on 
payment  of  costs. 

GuosE,  J.,  had  lefl  tht  court,  and  Lb  Blanc,  J.,  was  absent  at 
Horsemonger-lane.* 

1  Cro.  EUz.  492.  >  Cro.  Ellz.  856. 

'  Freeston  o.  Cronch,  Cro.  El.  492 ;  Freeston  i;.  Sundf ord,  Cro.  EI.  856 ;  Oakeley  v. 
Dayis,  16  Ea8t»  82 ;  Darby  v.  Smith,  2  M.  &  Rob.  184 ;  Bojnton  v.  Willard»  10  Pick. 
166,  accord.  See  Atkinson  v.  Matteson,  2  T.  B.  176-7 ;  Hall  v.  Middleton,  4  A.  &  EL 
107.  Conf.  Bolton  v.  Sherman,  2  M.  &  W.  895;  East.  Co.'8  R.  R.  v.  Dorllng,  6  C.  B. 
N.  S.  821  —  Ed. 
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TAYLOR  V.  SMITH. 
In  the  Common  Pleas,  Noyembeb  9,  1816. 

[Reported  in  7  Taunton,  156.] 

Trespass  for  that  the  defendant,  on  17th  October,  1815,  stopped 
the  plaintiff's  cattle  and  cart.  Plea,  not  guilty;  and  justification 
that  the  plaintiff  was  loading  his  cart  with  turf,  which  he  had  wrong- 
fully cut  from  the  waste  of  the  manor  of  Clapham,  and  the  defend- 
ant, as  bailiff  of  the  lord,  took  it  from  him.  The  plaintiff  replied 
to  the  justification,  de  injuria  stta^  and  newly  assigned,  that  the 
defendant  on  other  days  and  times  did  the  trespasses  complained  of; 
and  upon  the  trial,  before  Lord  Ellenborough,  C.  J.,  at  the  Guilford  Sum- 
mer Assizes,  1816,  he  proved  a  license  from  the  lord  to  cut  the  turf 
Verdict  for  the  defendant,  which  Onslow^  Serjt.,  now  moved  to  set 
aside,  on  the  ground  that,  upon  the  evidence  of  the  license,  the  verdict 
ought  to  have  been  for  the  plaintiff. 

The  court  held  clearly,  1.  That  a  single  act  only  of  trespass  being 
laid,  and  not  diversis  vicibua  et  diebus,  and  tliat  act  being  covered  by 
the  defendant's  plea  of  justification,  there  could  be  no  new  assignment. 
2.  That  the  license,  not  being  replied,  could  not  be  given  in  evidence 
to  rebut  the  justification,  and  therefore  the  verdict  was  right,  and  they 

He/used  the  nde.^ 

^  **  The  court  were  clearly  of  opinion  against  the  plaintiff  on  both  grounds.  Thej 
held  that  the  replication  was  double.  It  was  an  attempt  bj  a  new  assignment  to 
amplify  the  cause  of  action  staled  in  the  first  count.  The  plaintiff  declared  in  that 
count  for  one  breaking  and  entering ;  this  was  justified,  and  after  issue  taken  on 
that  justification,  he  attempted  to  make  a  new  assignment  of  other  matter ;  which 
was  irregular.  They  said  it  was  the  same  as  if,  to  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  generally,  in  such  a  parish,  the  defendants  were  to 
plead  that  tlie  trespass  complained  of  was  in  a  close  there  called  Whiteacre,  which 
was  his  own  soil  and  freehold ;  and  then  the  plaintiff  were  to  reply,  admitting  that  it 
was  in  Whiteacre,  and  taking  issue  upon  tlie  defendant's  soil  and  freehold  ;  and  after 
that,  should  go  on  to  state  that  he  meant  also  to  go  for  a  trespass  in  Blackacre ; 
which  was  not  allowable.  So  with  respect  to  the  single  act  of  trespass  complained 
of  in  the  third  count ;  that  also  was  justified ;  and  after  taking  issue  on  the  matter 
of  that  justification,  the  plaintiff,  without  alleging  any  different  fact,  made  a  new 
assignment  of  the  same  matter ;  so  that  there  would  be  two  issues  to  be  taken  on  the 
same  fact.  They  observed  that  the  object  of  a  new  assignment  was  to  give  the  go- 
by to  all  that  the  defendant  had  pleaded,  by  saying  that  the  trespass  stated  and  justi- 
fied by  the  defendant  was  not  tliat  wliich  the  plaintiff  had  complained  of  in  his 
declaration,  but  some  other  which  is  stated.''  Cheasley  v.  Barnes,  10  East,  79.*^  Lucas 
V.  Nockells,  10  Bing.  1G9,  per  Parke.  B. ;  Thomas  v.  Marsh,  6  C.  &  P.  596;  Polkin- 
horn  V.  Wright,  8  Q.  B.  197 ;  Gisborne  v,  Wyatt,  8  Dowl.  P.  C.  505 ;  Meriton  p. 
Coombes.  9  C.  B.  787,  accord.    See  Smith  i;.  Powers,  18  N.  H.  216.  — Ed. 
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COCKER  V,  CROMPTON  and  Othbbs. 
In  thb  King's  Bench,  April  22,  1823. 

[Eeported  in  1  BamewaU  j-  Creaswdl,  489.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  called  the 
Fold-yard,  situate  in  the  parish  of  Prestwick  cum  Oldham,  in  the  county 
of  Lancaster.  Plea,  that  the  said  close  in  the  said  count  mentioned,  and 
in  which,  <jbc.,  now  is,  and  at  the  said  time  when,  &c.,  was  the  close,  soil, 
and  freehold  of  the  said  defendant  Crompton  ;  wherefore  he,  in  his  own 
right,  and  the  other  defendants,  as  his  servants,  broke  and  entered  the 
same,  &c.  Replication,  that  the  said  close  was  not  the  close,  soil,  and 
freehold  of  the  said  defendant  Crompton,  as  alleged.  At  the  trial 
before  Holroyd,  J.,  at  the  last  Lancaster  assizes,  it  was  proved  that  the 
plaintiff  was  in  possession  of  a  close,  called  the  Fold-yard,  and  that  a 
trespass  had  been  there  committed;  but  it  appeared  that  Crompton 
also  had  a  close  called  the  Fold-yard,  in  the  same  parish ;  whereupon 
it  was  objected  for  the  defendants,  that  they  were  at  liberty  to  apply 
all  the  evidence  to  that  close,  and  that  the  plaintiff  must,  therefore,  be 
nonsuited.  Holroyd,  J.,  reserved  the  point,  and  the  plaintiff  having 
obtained  a  verdict, 

Cro88^  Seijt.,  now  moved  for  a  rule  nisi  to  enter  a  nonsuit.  It  must 
be  admitted,  that,  according  to  an  anonymous  case  in  Dyei*'s  Reports,^ 
^^  If  in  trespass  for  breaking  a  close  the  defendant  plead  that  the  place 
is  six  acres  of  land  in  D.,  which  are  his  freehold,  and  the  plaintiff  reply 
that  they  are  his  freehold,  and  not  the  freehold  of  the  defendant ;  if 
the  plaintiff  have  six  acres  in  D.,  and  the  defendant  other  six,  the 
defendant  cannot  give  in  evidence  that  he  did  the  trespass  in  his  own 
land."  But  in  Goodright  v.  Rich,*  Lawrence,  J.,  says,  "  Notwithstand- 
ing the  case  in  Dyer,  according  to  the  modern  practice,  if  the  defendant 
plead  liberum  tenemerUum^  the  plaintiff  is  driven  to  a  new  assignment, 
in  which  he  must  specify  the  close ;  otherwise,  if  the  defendant  prove 
his  title  to  any  land  falling  within  the  general  description  mentioned 
in  the  declaration,  it  is  sufficient."  And  in  Hawke  v.  Bacon,'  the  court 
use  this  expression :  ^  This  case  does  not  differ  from  the  common  case 
of  pleading  liberum  tenementum,  where,  if  the  defendant  proves  that 
he  has  a  single  acre  in  the  vill,  the  issue  is  with  him,  whatever  quan- 
tity of  land  the  plaintiff  may  have  there."  It  cannot  make  any  differ- 
ence that  the  plaintiff  in  the  present  case  gave  bis  close  a  name  in  the 
declaration,  for  the  defendant's  close  was  known  by  the  same  name. 

Abbott,  C.  J.    I  am  clearly  of  opinion  that  the  plaintiff  was  nol 

1  28  b,  pi.  147.  2  7  T.  B.  886.  »  2  Taunt.  166. 


240  COCKER  V.    CROMPTON.  [CHAP.  VI. 

bound  to  new  assign  in  this  case.  In  order  to  compel  him  to  do  thatg 
as  a  name  was  given  to  the  close  in  the  declaration,  the  defendant 
should  have  given  some  further  descnption  in  his  plea. 

Batlet,  J.  According  to  the  old  form  of  pleading  in  trespass,  the 
plaintiff  did  not  name  his  close.  Then  the  defendant  gave  some  name 
to  the  close;  and  if  the  plaintiff  did  not  new  assign,  the  common  bar 
applied.  Tliis  is  the  rule  laid  down  in  Dyer ;  ^  afterwards  it  became 
usual  for  the  plaintiff  to  name  the  close  in  the  declaration,  and  then 
he  may  apply  his  evidence  to  any  close  of  that  name  in  his  possession, 
and  the  defendant  does  not  maintain  a  plea  of  liberum  teneme?Uum  by 
showing  that  he  is  the  owner  of  a  close  of  that  name.  In  order  to 
avail  himself  of  such  a  plea,  he  must  set  out  the  abuttals. 

HoLBOYD,  J.  The  plaintiff  in  trespass  declares  upon  his  possession ; 
and  it  appears  to  me,  that  the  question  upon  the  issue  was,  whether 
the  close,  described  in  the  declaration  as  the  plaintiff's,  was  the  defend- 
ant's freehold  or  not.  Now  there  was  evidence  that  a  close  of  that 
name,  in  the  plaintiff's  possession,  was  not  the  freehold  of  the  defend- 
ant, and  he  had  no  right  to  substitute  another  close  as  the  subject- 
matter  of  the  issue.  In  the  old  common  bar,  the  defendant  alone  gave 
a  name  to  the  close,  and  then  the  issue  was,  whether  that  close  was  the 
defendant's  freehold.  In  the  rules  of  this  court,  made  in  1654,  §  12, 
it  is  said,  ^  For  the  avoiding  of  the  common  bar  and  new  assignment| 
the  declaration  upon  an  original  quare  dausum  fregit  may  mention 
the  place  certainly,  and  so  prevent  the  use  and  necessity  of  the  com- 
mon bar  and  new  assignment ; "  and  by  §  16,  "  The  common  bar  and 
new  assignment  is  to  be  forborne  where  certainty  is  contsdned  in  the 
declaration  equivalent  to  a  new  assignment."  I  mention  these  rules 
to  show  what  was  then  considered  sufficient  certainty  in  a  declaration 
to  prevent  the  application  of  the  common  bar.  In  the  present  case,  I 
think,  the  certainty  was  such  as  to  prevent  the  defendant  from  availing 
himself  of  the  common  bar. 

Best,  J.,  concurred.  Svle  rtfused^ 

A  28  6. 

s  Lempriere  v,  Humphrej,  8  A.  &  £.  181 ;  Cooke  v,  Jackson,  9  D.  &  R.  405 ;  Leth- 
bridge  v.  Winter,  2  Bing.  49,  accord,  Conf.  Smith  v.  Boyston,  8  M.  &  W.  881 ;  EUiion 
V.  Isles,  11  A.&  £.  665.— Ed. 
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BUSH  V.  PARKER,  THOMAS   and  JOHN  POWELL,  ani> 

KEARSLAKE. 

In  the  Common  Plbas,  Jitnb  8,  1834. 

[Reported  in  1  Bingham's  New  Cases,  72.] 

Tbbspass  for  assaultiug  the  plaintiff  seizing  and  laying  hold  ot 
him,  pulling  and  dragging  him  about,  striking  him  many  violent  blows, 
foroing  him  out  of  a  certain  field  into  and  through  a  pond,  and  there 
imprisoning  him. 

Second  count  for  assault  and  imprisonment. 

The  defendants  pleaded,  first,  not  guilty ;  and  then,  as  assistants  of 
John  Powell,  justified  the  assaulting,  seizing  and  laying  hold  of  the 
plaintiff,  and  a  little  pulling  and  dragging  him  about,  on  the  ground 
that  the  plaintiff  was  unlawfully  in  a  close  of  John  Powell's,  and  re- 
fused to  go  out  when  civilly  requested. 

The  jury  having  found  Parker  and  John  Powell  guilty  on  the  gen- 
eral issue,  with  £5  damages,  and  having  found  a  verdict  for  the  de- 
fendants on  the  residue  of  the  record,  — 

Ijudlow^  Seijt.,  moved  to  enter  up  judgment  for  Parker  and  Powell, 
notwithstanding  the  verdict  against  them  on  the  general  issue,  on  the 
ground  that  the  dragging  through  the  pond,  which  was  not  adverted 
to  in  the  pleas  of  justification,  was  only  matter  of  aggravation;  the 
gist  of  the  action  being  the  assault  and  battery,  which  were  cov- 
ered by  the  pleas  of  justification.  In  Taylor  v.  Cole,^  where  the  action 
was  for  enteiing  the  plaintiff's  house  and  turning  him  out,  Buller, 
J.,  said,  '^The  first  count  is  for  breaking,  entering,  and  expelling;  the 
plea  only  justifies  the  breaking  and  entering,  showing  a  good  cause  for 
it ;  and  that  is  a  full  answer  to  the  first  count ;  for  the  breaking  and 
entering  are  the  gist  -of  action,  and  the  expulsion  is  only  matter  of 
aggravation.  If  the  plaintiff  had  wished  to  take  advantage  of  the  ex- 
pulsion, he  should  have  shown  the  special  matter  in  a  new  assign- 
ment." And  Dye  v,  Leatherdale,*  Gates  u.  Bayley,*  and  Fisherwood 
t;.  Jannon,^  establish  that  position.  In  Stammers  v.  Yearsley,^  the 
gist  of  the  action  was  the  disgrace  incuiTcd  by  the  plaintiff  in  conse- 
quence of  his  being  imprisoned  on  a  charge  of  assault  with  intent  to 
commit  a  felony ;  and  it  was  rightly  held,  that  a  plea  justifying  the 
imprisonment  on  a  charge  of  mere  assault,  was  no  answer  to  the  ac- 
tion.   Here  the  defendants  were  justified  in  forcing  the  plaintiff  out  of 

1  8  T.  B.  297.  «  8  Wib.  20.  «  2  Wils.  818. 

*  8  T.  B,  297.  »  10  Bingh.  86. 
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their  employer's  field  by  the  nearest  way ;  and  whether  that  way  led 
them  through  a  pond  or  a  hedge  was  immaterial.  If  it  were  material, 
the  plaintiff  should  have  new  assigned.     Cheasley  v.  Barnes.^ 

A  rule  nisi  having  been  granted,  — 

Wilde^  Serjt,  showed  cause. 

The  defendants  having  pleaded  not  guilty  to  the  whole  declaration, 
and  having  omitted  to  justify  the  dragging  through  the  pond,  it  was 
unnecessary  for  the  plaintiff  to  new  assign ;  Cheasley  v,  Barnes,  there- 
fore, does  not  apply ;  and  the  dragging  through  the  pond  was  parcel 
of  the  gist  of  the  action.  It  was  an  act  which  the  defendants  could 
not  avow  without  alleging  and  proving  facts  in  justification,  and  no 
such  facts  appear  on  these  pleadings.  For  though  the  defendants  had 
a  right  to  expel  the  plaintiff  from  their  employer's  field,  and  to  use  the 
force  necessary  for  that  purpose,  they  had  no  right,  when  he  was  out 
of  the  field,  to  proceed  to  corporal  infliction.  That  infliction  is  a 
serious  ground  of  action,  independently  of  the  expulsion.  In  Taylor  v. 
Cole,  the  expulsion  of  the  plaintiff  was  no  ground  of  action,  inde- 
pendently of  the  trespass  by  enteiing  his  house;  for  the  only  question 
to  be  decided  there  was,  whether  the  lessee  of  a  term  might  quietly 
enter.  But  in  Phillips  v.  Howgate,'  where,  in  trespass,  the  first  count 
of  the  declaration  stated  that  defendant  assaulted  and  imprisoned 
plaintiff,  and  during  such  imprisonment,  struck,  pulled,  and  pushed  him 
about;  justification,  that  defendant  arrested  plaintiff  under  process 
of  court ;  and  that  plaintiff  while  in  custody,  having  conducted  himself 
in  a  violent  manner,  defendant  necessarily,  and  to  prevent  his  escape, 
stioick,  (&c. ;  it  was  held  that  that  latter  part  of  the  justification  not 
being  proved,  the  plaintiff  was  entitled  to  judgment;  and  that  it  was 
not  necessary  to  new  assign  the  battery  by  the  defendant.  It  was 
held  also,  that  the  second  count  of  the  declaration  (which  omitted  the 
battery),  having  been  justified  by  proof  of  the  writ  and  warrant,  and 
arrest  under  them,  the  plaintiff,  although  one  assault  only  was  proved, 
was  still  entitled  to  judgment,  having  proved  the  trespasses  as  laid  in 
the  first  count. 

ImcUow  and  Talfourd^  Seijts.,  contra. 

In  Phillips  V,  Howgate,  the  plea  of  justification  was  such  as  to  pre- 
clude the  plaintiff  from  a  new  assignment;  for  the  defendant  alleged 
in  justification  of  his  battery,  an  attack  by  the  plaintiff  which  never 
took  place.  Here,  if  the  dragging  through  the  pond  were  a  corporal 
infliction  unnecessary  for  the  defendant's  purpose  of  extruding  the 
plaintifl^  he  ought  to  have  new  assigned  the  extra  violence.  But  for 
aught  that  appears  to  the  contrary,  the  pond  was  parcel  cf  the  close, 

1  10  East,  78.  s  6  B.  &  Aid.  220. 


y 


1 


CHAP.  VI.]  BUSH   t^.   PABKEB.         ,  248 

and  the  only  direction  by  which  it  might  be  possible  to  expel  the 
plaintiff.  He  might  have  refused  to  moant  a  stile.  The  gist  of  the 
action  was  the  expulsion  from  the  field.  The  track  by  which  the 
plaintiff  was  driven  was  immaterial.  Taylor  v.  Cole,  therefore,  is  in 
point.  In  1  Wnis.  Saundei-s,  28,  note  3,  it  is  laid  down*,  **  If  a  plea 
begin  only  as  an  answer  to  part,  and  is  in  truth  an  answer  to  part,  or 
though  in  law  it  is  an  answer  to  the  whole,  it  is  a  discontinuance,  and 
the  plaintiff  must  not  demur,  but  take  his  judgment  for  that  as  by  nil 
dicit.  But  this  rule  must  be  understood  with  this  limitation,  that  the 
part  of  the  declaration  which  is  not  answered  by  the  plea,  is  material, 
and  the  gist  of  the  action ;  for,  where  any  thing  is  inserted  in  the  dec- 
laration as  matter  of  aggravation,  the  plea  need  not  answer  or  justify 
that ;  for  the  answering  of  that  'which  is  the  gist  of  the  action  will 
cover  the  whole  declaration."  Accordingly,  in  Montprivatt  v.  Smith, 
where  to  trespass  for  breaking  and  entering  a  house,  and  staying 
therein  three  weeks,  the  defendant  pleaded  a  justification  as  to  break- 
ing and  entering,  and  staying  in  the  house  twenty-four  hours,  under  a 
writ  ofjl./a^  it  was  held  that  the  plea  covered  the  whole  declaration. 

And  in  Lambert  v.  Hodgson,^  where  the  declaration  was  of  two 
counts,  for  assault  and  imprisonment ;  plea,  that  defendant  being  bail 
for  plaintiff,  arrested  him  to  render  him  in  discharge,  and  detained  him 
till  he  had  satisfied  the  demand  in  the  action;  replication,  de^injuria. 
It  appeared  that  defendant,  in  addition  to  detaining  plaintiff  till  he 
satisfied  the  demand  in  the  action,  detained  him  an  hour  longer,  till  he 
paid  the  expenses  of  the  defendant's  becoming  bail,  c&c.  It  was  held, 
that  there  was  one  continuing  trespass;  and  that,  therefore,  in  order 
to  recover  for  that  part  of  it  which  was  unjustifiable,  namely,  the  ad* 
ditional  detention  for  the  bail  expenses,  the  plaintiff  ought  to  have 
newly  assigned.    Dale  v.  Wood '  is  to  the  same  effect 

TiNDAL,  C.  J.  I  agree  in  the  rule  of  law  as  laid  down  by  the  coun- 
sel for  the  defendants,  that  where  in  trespass  a  defendant  pleads  a  jus« 
tification,  going  to  the  gist  of  the  action,  it  is  not  necessary  to  include 
that  which  is  mere  matter  of  asrgravation.  But  that  brings  us  to  the 
application  of  the  rule,  and  to  the  inquiry  whether  it  will  serve  the  de- 
fendants or  not.  And  we  have  only  to  look  to  the  pleadings  here,  and 
to  apply  our  common  sense  to  the  allegation  that  the  defendants 
dragged  the  plaintiff  through  a  pond,  to  see  that  it  is  a  distinct  and 
substantive  trespass,  and  not  part  of  the  assault  of  which  the  plaintiff 
first  complains.  He  alleges  that  the  defendants  assaulted,  seized,  and 
laid  hold  of  him,  pulled  and  dragged  him  about,  struck  him  many  vio- 
lent blows,  forced  him  out  of  a  certain  field,  into  and  through  a  pond, 

1  1  Bingh.  817.  >  7  B.  M.  83. 
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and  there  imprisoned  him.  It  does  not  appear  where  the  pond  was, 
whether  in  the  field  or  not.  However,  waiving  that,  how  much  do  the 
defendants  justify  ?  The  assaulting,  seizing,  and  laying  hold  of  the 
plaintiff,  and  a  little  pulling  and  dragging  him  about ;  altogether  omit- 
ting to  notice  the  allegation  in  the  declaration,  that  the  plaintiff  was 
forced  through  a  pond.  The  question  is,  whether  this  was  a  separate 
and  distinct  trespass,  or  a  mere  aggravation  of  the  original  assault ; 
and  it  is  plain  that  this  was  one  link  in  a  chain  of  trespasses  following 
each  other,  and  not  a  mere  aggravation  of  the  first  assault.  If  that 
assault  were  alone  the  gist  of  the  action,  and  justifying  the  gist  were 
to  be  considered  a  justification  of  all  that  followed,  we  might  suppose 
a  case  in  which,  after  the  assault,  the  assailant  might  throw  his  adver- 
sary over  a  precipice  and  break  his  arm.  Would  that,  which  stands 
on  such  distinct  grounds,  be  justified  by  any  answer  to  the  assault? 
From  one  assault  to  another  it  might  proceed  to  a  contest  in  which 
the  life  of  a  plaintiff  might  be  at  stake.  In  like  manner,  as  the  outrage 
in  question  is  no  part  of  the  trespass  included  in  the  justification,  and 
would  have  required  a  distinct  statement  of  facts  to  justify  it,  it  is  not 
covered  by  the  defendants'  plea.  The  case  relied  on  for  them  is  Tay- 
lor V.  Cole.  There,  the  plaintiff  declared  in  trespass  against  the  de- 
fendant, for  breaking  and  entering  the  plaintiff's  house  and  expelling 
him  therefrom;  the  defendant,  in  one  plea,  justified  the  entry  under  a 
writ  of  fi,  fa.f  and  in  another  plea,  the  expulsion,  under  a  sale  of  the 
plaintiff's  leasehold  interest  in  the  premises  by  virtue  of  the  Ji.  fa. ; 
and  the  court  held,  that  the  breaking  and  entering  were  the  gist  of  tlie 
action,  and  that  the  expulsion  was  only  matter  of  aggravation.  But  I 
beg  to  call  attention  to  the  way  in  which  that  point  was  treated  in  the 
court  of  error;  that  court  distinguishing  as  to  the  case  in  which  ex- 
pulsion might  or  might  not  be  a  substantive  trespass. 

Lord  Loughborough  says,  '^  It  is  not  necessary  to  consider  in  what 
cases  expulsion  may  be  a  substantive  trespass.^  Undoubtedly  to  enter 
into  a  house,  and  to  expel  the  possessor,  may  be  distinct  acts,  and  they 
may  be  also  connected.  But  when  the  plaintiff  charges  them  as  parts 
of  one  trespass,  as  is  the  case  in  this  declaration,  and  the  defendant 
sets  forth  a  justification  to  the  principal  act,  the  entry,  it  is  just  that 
the  plaintiff  should,  either  by  replication  or  new  assignment,  state  that 
he  insists  on  the  expulsion  as  a  substantive  trespass,  supposing  the 
entry  should  be  lawful.  If  he  does  not,  it  is  just  to  consider  it  only  as 
matter  of  aggravation.  The  plaintiff  complains  that  the  defendant 
broke  and  entered  his  house  and  expelled  him ;  the  defendant  showsa 
justification  of  the  entry ;  if  the  expulsion  makes  him  a  trespasser  (tb 
initio^  it  takes  away  his  justification,  and  therefore  should  be  replied.'** 

1  See  Meriton  u.  Coombes,  9  C.  B.  787.  —  Ed.  >  1  H.  Bl.  561. 
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Here,  the  draggiog  through  the  pond  is  not  a  trespass  existing  at  the 
same  time,  but  succeeding  those  trespasses  in  the  declaration,  which 
the  defendant  justifies.  It  is  one  of  a  chain  of  trespasses,  which  is 
not  justified  by  merely  justifying  that  which  preceded  it.  Phillips 
t;.  Howgate  goes  the  fuU  length  of  this  proposition ;  and,  although  the 
converse  of  it,  proves  the  principle.  There,  in  trespass,  the  first  count 
of  the  declaration  stated,  that  defendant  assaulted  and  impnsoned 
plaintifi;  and  during  such  imprisonment,  struck,  pulled,  and  pushed 
him  about :  justification,  that  defendant  arrested  plaintiff  under  pro> 
cess  of  court,  and  that  plaintiff^  whilst  in  custody,  having  conducted 
himself  in  a  violent  manner,  defendant  necessarily,  and  to  prevent  his 
escape,  struck,  Ac.  The  defendant  failed  in  proving  that  the  plaintifi^ 
while  in  custody,  conducted  himself  so  violently  as  to  render  it  neces* 
sary  the  defendant  should  strike  him  to  prevent  his  escape,  and  then 
said,  ^  let  me  get  out  of  my  difiiculty  by  saying  it  was  a  mere  aggrava- 
tion of  the  original  trespass."  But  the  court  said,  no.  The  circum- 
stance of  the  defendant  having  put  matter  into  his  justification,  of 
which  no  proof  had  been  given,  would  not,  of  itself,  vitiate  the  justifi- 
cation. But  the  proof  given  was  not  sufficient  to  justify  the  trespass 
in  pushing  and  striking  the  plaintiff.  In  order  to  justify  that,  it  was 
necessary  to  prove  that  part  of  the  defendant's  justification  in  which 
he  stated  that  the  plaintiff  resisted  when  in  custody.  That  not  being 
done,  the  court  thought  the  justification  was  not  proved,  and  that  the 
plaintiff  would  be  entitled  to  a  verdict.  That  case  is  in  point ;  and, 
therefore,  the  present  rule  must  be  discharged. 

Park,  J.  I  am  of  the  same  opinion.  The  whole  point  is,  whether 
this  is  a  distinct  trespass  or  an  aggravation  of  the  first  assault.  It  is 
clear  that,  upon  the  declaration,  the  charge  of  dragging  through  the 
pond  is  a  distinct  and  substantive  offence.  And  I  think  that,  upon 
this  record,  it  appears  that  the  pond  was  not  part  of  the  field  from 
which  the  plaintiff  was  expelled ;  for  the  declaration  alleges  that  the 
defendants  assaulted,  seized,  and  laid  hold  of  him,  pulled  and  dragged 
him  about,  struck  him  many  violent  blows,  forced  him  out  of  a  certain 
field  into  and  through  a  pond,  and  there  imprisoned  him.  Having  got 
the  plaintiff  out  of  the  field,  the  defendants  have  shown  no  reason  for 
getting  him  into  the  pond.  That  was  a  substantive  trespass,  for  which 
the  plaintiff  is  entitled  to  retain  his  verdict. 

Gabbles,  J.  I  am  also  of  opinion  that  this  was  a  substantive  tres- 
pass, and  is  not  covered  by  the  plea.  If,  in  such  cases,  we  were  to  say 
that  the  whole  is  one  transaction,  and  covered  by  a  plea  justifying  a 
single  assault,  much  would  remain  unanswered.  Suppose  a  case  of 
assault,  and  dragging  the  party  assaulted,  in  handcufib,  through  the 
Streets  to  a  place  of  confinement :  could  a  defendant  justify  that  by 
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pleading  that  he  arrested  the  party  for  a  debt  ?  StammerB  v.  Tearsley 
is  much  like  the  present  case.  There,  the  plaintiff  complained  of 
assault  and  battery,  of  being  taken  in  custody  along  the  streets,  and  of 
being  imprisoned  on  a  charge  of  assault  with  intent  to  commit  a 
felony :  defendant  pleaded,  that  plaintiff  having  assaulted  him,  defend- 
ant gave  plaintiff  in  charge  of  a  peace  officer,  who  laid  hands  on  him 
and  took  him  before  a  justice.  At  the  trial,  although  one  assault  only 
was  proved,  the  facts  pleaded  were  held  to  be  an  insufficient  answer  to 
the  facts  declared  on. 

Here,  the  declaration  alleges,  that  the  defendants  assaulted,  seized, 
and  laid  hold  of  the  plaintiff,  pulled  and  dragged  him  about,  struck 
him  many  violent  blows,  forced  him  out  of  a  certain  field  into  and 
through  a  pond,  and  there  imprisoned  him.  And  it  is  impossible  to 
consider  that  as  merely  an  aggravation  of  the  first  trespass. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  question  is,  whether 
this  is  part  of  the  manner  in  which  the  trespass  was  committed,  or, 
in  itself,  a  separate  trespass.  The  declaration  states,  that  the  de- 
fendants assaulted,  seized,  and  laid  hold  of  the  plaintiff^  pulled  and 
dragged  him  about,  struck  him  many  violent  blows,  forced  him  out  of 
a  certain  field  into  and  through  a  pond,  and  there  imprisoned  him. 

The  defendants  profess  to  justify  the  assault,  battery,  and  pulling 
and  dragging  about;  and  then  contend,  because  they  have  justified 
that,  that  the  dragging  through  the  pond  is  only  part  of  the  manner  in 
which  the  trespass  was  committed.  That  is  not  a  reasonable  construc- 
tion of  the  declaration.  The  defendants  have  pointed  their  justification 
to  the  battery  only,  leaving  the  affair  of  the  pond  unanswered  ;  and,  as 
that  was  also  a  substantive  trespass,  the  plaintiff  ought  to  retainhis 
verdict.  little  discharged} 


NORMAN  V.  WESTCOMBE  and  Another.^ 
In  the  Exchequer,  Janitart  15,  1837. 

[Reported  in  6  Law  Journal  Reports,  Exchequer,  164J 

Trespass  for  breaking  and  entering  the  plaintiff's  house. 

Picas.  First,  not  guilty ;  second,  that  one  W.  F.,  before  the  said 
time  when,  <fec.,  held  and  enjoyed  a  certain  dwelling-house  of  the  de- 
fendant T.  W.,  under  a  demise,  at  a  yearly  rent  of  £8,  payable  from 

^  Lane  v.  Dixon,  8  C.  B.  776,  accord.  —  Es. 

'  This  case  was  decided  in  Hilary  Term,  and  Is  reported  by  W.  Q.  Lumley^  Eaq. 
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the  said  W.  F.  to  the  said  defendant,  and  that  jost  before  the  said  time 
when,  &c^  a  large  sum,  to  wit,  the  sum  of  £8,  for  one  year  of  the  said 
demise,  was  owing  from  the  said  W.  F.  to  the  defendant ;  and  while 
the  same  was  in  arrear,  and  within  thirty  days  before  the  said  time 
when,  ifec,  the  said  W.  F.  fraudulently  and  clandestinely  conveyed 
away  and  carried  off  and  from  the  premises,  so  held  and  enjoyed  by 
the  said  W.  F.,  certain  goods  and  chattels,  to  wit,  <fec.,  of  the  said  W. 
F.,  to  prevent  the  defendant  from  distraining  the  same  for  the  rent  so 
due,  and  for  that  purpose  conveyed  them  to  the  said  dwelling-house  in 
which,  Ac,  without  leaving  any  goods  and  chattels  on  the  said  prem- 
ises, sufficient  to  satisfy  the  said  arrears  of  rent ;  that  the  defendant 
requested  the  plaintiff  to  allow  him  to  enter  his  dwelling-house  to  seize 
and  take  the  said  goods,  which  he  refused  to  do ;  that  a  warrant  to 
search  the  said  plaintiff's  house  was  then  obtained  from  two  justices ; 
and  the  defendants  justified  the  entry,  under  that  warrant,  to  search 
for  the  goods  so  clandestinely  removed. 

Replication.  That  the  plaintiff  declared  for  that  the  defendants 
broke  and  entered  the  said  dwelling-house  upon  a  different  occasioui 
and  upon  another  and  different  part  of  the  day  from  that  in  the  plea 
supposed,  and  stayed  and  continued  therein  for  a  long  space  of  time,  to 
wit-,  for  six  hours  modo  et  formoy  which  said  trespasses  newly  assigned 
are  other  and  different  trespasses.    Yerification. 

To  this  new  assignment  the  defendants  pleaded  the  same  defence  fSA 
to  the  declaration,  merely  alleging  that  it  was  before  the  trespasses 
newly  assigned ;  and  the  plaintiff  replied  de  injuria. 

At  the  trial  before  Williams,  J.,  at  the  last  Summer  Assizes  foi 
Somersetshire,  the  defendants  proved  that  W.  Fuke  had  removed  his 
goods  to  the  plaintiff's  house  to  avoid  the  distress,  and  that  the  de- 
fendant, who  was  the  landlord  of  Fuke,  had  gone  to  the  plaintiff's 
house  to  demand  the  goods  on  the  19th  of  April.  He  then  entered 
with  the  plaintiff's  license.  On  the  20th  he  came  again  with  the  other 
defendant  Sayer,  and  lefl  him  there  at  eleven  o'clock,  in  order  to  ob- 
tain a  warrant.  He  returned  at  one  o'clock,  and,  together  with  Sayer, 
who  had  been  turned  out  of  the  house  in  the  interval,  entered  under 
the  warrant.  No  proof  was  given  of  the  demise  to  Fuke,  nor  of  the 
arrears,  but  it  was  contended  that  these  facts  were  admitted  on  the 
pleadings ;  and  the  learned  Judge  •  directed  a  verdict  for  the  defend- 
ants. In  Michaelmas  Term  last,  a  rule  had  been  obtained  for  a  new 
trial,  on  the  ground  of  a  misdirection,  against  which  — 

Mrle  now  showed  cause.  The  facts  stated  in  the  defendants'  plea  to 
the  new  assignment  had  been  admitted  by  the  plaintiff  on  the  record, 
and  therefore  did  not  require  to  be  proved  at  the  trial.  The  plea  to 
the  new  assignment  is  to  be  referred  in  its  construction  to  the  plea  to 
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the  declaration ;  House  v.  The  Thames  Commissioners.^  Although  in 
the  plea  to  the  new  assignment  a  demise  and  arrears  are  stated,  yet 
they  have  been  already  stated  in  the  plea  to  the  declaration,  and  ad* 
mitted  by  the  plaintiff.  It  was  enough  for  the  defendant  to  apply 
those  facts  by  parol  evidence  to  the  same  premises  and  the  same  time, 
which  was  done.  In  all  continuous  pleadings,  every  thing  not  trav- 
ersed is  admitted,  and  the  whole  of  the  pleadings  in  the  present  case 
are  continuous.  The  new  assignment,  therefore,  admits  the  truth  of 
the  justification.  1  Wms.  Saund.  299,  a;  Oakley  v.  Davis.^  The  case 
of  collateral  pleadings  is  different. 

[Pabke,  B.  Under  the  issue  on  the  new  assignment,  it  must  be 
proved  that  Fuke  was  tenant  at  the  precise  part  of  the  day  on  which 
the  plaintiff  proves  that  the  defendants  entered.] 

It  is  submitted,  that  that  is  done  by  the  aid  of  the  parol  evidence. 

[Lord  Abinqeb,  C.  B.  Tou  seek  to  help  out  the  admission  on  the 
pleadings  by  parol  evidence.] 

[Parks,  B.  Can  you  use  parol  evidence  to  apply  the  admission  ou 
the  pleadings  to  the  facts?  You  cannot  call  in  aid  an  admission  in  one 
plea  to  prove  another.] 

No,  that  cannot  be  done  where  there  are  collateral  pleadings ;  but  it 
is  different  where  they  are  continuous.  This  case  may  be  illustrated 
by  other  analogies.  Suppose  a  trespass  quare  dauaum  fregit^  or  an 
assault,  and  a  right  of  way  be  pleaded  to  the  former,  and  a  justification 
to  the  latter ;  if  there  be  a  new  assignment  of  extra  viamj  or  excess, 
the  justification  in  each  case  is  admitted. 

[Lord  Abingbr,  C.  B.  If  there  had  been  two  counts  in  trespass, 
and  the  defendant  had  pleaded  a  justification  to  each,  which  had  been 
admitted  by  the  plaintiff  as  to  one  count,  and  traversed  as  to  the 
other ;  the  former  plea  would  have  been  as  though  it  were  struck  out 
of  the  record,  and  the  trial  would  have  been  on  the  other.  The  ques- 
tion on  the  new  assignment  is  the  same.] 

The  two  counts  are  as  two  actions,  and  it  may  be  treated  as  collat- 
eral pleadings ;  but  even  then  probably  the  admission  in  the  one  might 
be  used  in  the  other,  provided  there  were  a  proper  application  by  parol 
evidence.  Again,  take  the  case  of  an  action  on  a  bill  of  exchange,  and 
for  goods  sold,  for  which  the  bill  was  given ;  and  the  defendant  pleads 
to  the  count  on  the  bill,  payment,  to  which  the  pluntiff  enters  a  noUe 
prosequi^  and  to  the  count  for  the  goods  a  satisfiM^tion  by  the  bill ;  the 
defendant  might  show  that  the  plaintiff  has  admitted  the  payment  of 
the  bUl. 

Orawder  and  BalL    The  plaintiff  does  not|  by  the  new  assignmenti 

1  8 Brod.  ft Bing.  117.  •  ieEatt,82. 
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admit  the  facts  alleged  in  the  plea.  He  avoids  the  discassion  on  the 
trespass,  justified  by  the  defendants ;  bat  he  does  not  admit  or  deny  it. 
He  takes  issue  on  all  the  facts  alleged  by  the  defendants,  in  answer  to 
the  trespass,  of  which  he  does  not  complain.  In  the  case  of  the  justi- 
fication, under  the  right  of  way,  the  plaintiff  when  he  replies  extra 
viam^  necessarily  admits  the  way ;  but  there  is  no  connection  between 
the  two  entries.  And  this  is  not  like  the  case  of  one  assault,  for  which 
two  actions  are  brought,  in  one  of  which  the  defendant  succeeds,  when 
undoubtedly  the  record  in  one  action  may  be  used  in  the  other.  Here, 
however,  there  is  nothing  more  than  an  avoidance  of  the  contest,  and 
no  admission. 

LoBD  Abingeb,  C.  B.  The  ingenious  argument  for  the  defendants 
raised  a  considerable  doubt  in  my  mind.  If  this  had  been  parallel  to 
the  cases  suggested,  of  two  separate  counts,  with  an  admission  of  cer- 
tain facts  in  the  pleadings  to  one,  or  of  two%eparate  actions,  to  one  of 
which  there  was  a  plea  admitted  by  the  plain tifi^  or  the  defendants  had 
recovered  a  verdict  thereon,  I  should  have  thought  it  worthy  of  con- 
sideration, whether  the  admission  or  verdict  would  not  have  been 
evidence  in  support  of  the  pleadings  to  the  other  count  or  action. 
But  those  are  distinguishable  from  the  present  case.  A  new  assign- 
ment does  not  admit  the  facts  stated  in  the  plea,  but  is  merely  an 
assertion  that  the  plaintiff  does  not  investigate  the  subject-matter  set 
forth  in  the  plea.  It  is  not  an  admission,  but  is  the  same  as  if  the 
plaintiff  were  to  say,  ^  I  do  not  choose,  and  never  intended  to  go  for 
that  trespass,  which  you  have  attempted  to  justify."  Suppose  a  plain- 
tiff embraces  several  matters  in  his  declaration,  to  one  of  which  the 
defendant  pleads  a  justification,  which  the  plaintiff  cannot  deny,  and 
he  agrees  to  have  it  struck  out  of  the  declaration,  and  obtains  an  order 
for  that  purpose,  and  goes  to  trial  on  the  other  matters,  that  would  be 
taken  firom  the  consideration  of  the  Judge  and  jury,  and  would  not  be 
evidence  in  support  of  the  other  issues.  Here  the  pleadings,  previous 
to  the  new  assignment,  are  to  be  taken  as  if  they  were  in  point  of  fact 
struck  out  of  the  record,  and  the  defendants  had  no  right  to  use  them 
on  the  trial  of  the  other  issues. 


Parke,  B.  I  entertained  no  doubt  when  this  case  was  moved, 
but  I  have  been  led  into  a  doubt  by  assuming  that  the  new  assignment 
admits  the  truth  of  the  matter  previously  pleaded.  But  when  we  ex- 
amine the  nature  of  a  new  assignment,  we  find  that  it  only  admits  the 
existence  of  another  trespass,  as  to  which  the  plaintiff  wholly  abandons 
all  inquiry.  Its  effect,  as  Mr.  Crowder  says,  is  not  an  admission  of  the 
iacts  stated  in  the  plea^  but  an_assertion  ihat  ibaTls  not  the  cause  of 
jiction  oi  which  the  plaintiff  complains^  Then  the  other  pleadings, 
previous  to  the  new  assignment,  being  out  of  the  case,  the  defendants 
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cannot  make  use  of  any  admission  of  the  facts  stated  in  the  plea  to  the 
declaration. 
BoLLAin),  B.,  concurred.  Hule  absohUs.^ 


FREEMAN  v.  CRAFTS. 
Ik  the  Exchequer,  Trinity  Teric,  1838. 

[Reported  in  4  Meeson  ^  Weltby,  4.] 

Debt  in  £10  for  goods  sold  and  delivered,  in  £10  for  work  and  labor 
and  materials,  and  in  £10  on  an  account  stated.  Pleas,  first,  nunquam 
indebit€Uu8  ;  secondly,  that  the  defendant  paid  to  the  plaintiff  divers 
^ums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  amount  of  all  the  several  alleged  debts  and  moneyi 
in  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of  the 
said  several  debts  and  moneys,  <fec. ;  on  which  issue  was  taken.  On 
the  trial  before  the  under-sheriff  of  Middlesex,  the  defendant  proved 
payments  to  the  plaintiff  of  sums  exceeding  the  amount  claimed  in  th« 
declaration,  and  the  jury  found  that  £92  had  been  paid  by  the  defend* 
ant  to  the  plaintiff,  but  that  the  plaintiff  had  done  work  for  the 
defendant  to  the  amount  of  £107.  A  verdict  was  thereupon  taken  foi 
the  plaintiff  for  the  balance  of  £15,  leave  being  reserved'  to  the  de> 
fendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  without  a  nen 
assignment. 

Corrie  now  moved  accordingly.  The  plea  was  supported  by  proof 
of  any  sum  paid,  to  the  amount  claimed  in  the  declaration,  and  if  the 
action  was  brought  for  other  sums  than  those  so  paid,  the  plaintiff 
ought  to  have  new  assigned :  otherwise  how  is  the  defendant  to  get 
the  costs  of  the  plea  of  payment  ?  It  is  to  be  assumed  that  the  de- 
fendant has  answered  what  the  plaintiff  charges  against  him.  In  Col- 
lins V.  Aron,^  it  seems  to  be  implied  in  the  judgment  of  Tindal,  C.  J. 
that  the  proper  coui-se  to  have  pursued  in  such  a  case  as  this,  would 
have  been  to  apply  to  increase  the  damages  laid  in  the  declaration,  oi 
else  to  new  assign.    The  declaration  here  is  quite  general. 

Lord  Abinger,  C.  B.  So  is  the  plea ;  it  means  that  the  defendant 
has  paid  the  sums  the  plaintiff  goes  for,  or  it  means  nothing.    To  make 

1  Dand  v.  Kingscote,  6  M.  &  W.  197,  per  Parke,  B. ;  Robertson  v.  GanUett,  16 
M.  &  W.  289 ;  Groye  v.  Withers,  4  Ex.  876 ;  Brancker  v.  Molyneax,  1  Af .  &  G.  710; 
Vf  ilmshorst  v.  Bowker,  6  B.  N.  C.  660,  accord.  See  Aldred  v.  Constable,  6  Q.  B. 
876-7 ;  per  Pattison,  J. ;  Bartlett  v.  Prescott,  41  N.  H.  449.  —  Ei>. 

s  4  Bing.  N.  C.  288. 
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the  plea  a  good  defence,  it  must  be  interpreted  to  apply  to  a  payment 
of  the  money  the  plaintiff  seeks  to  recover ;  it  is  no  answer,  unless  it 
means  that  the  plaintiff  can  prove  no  sum  which  the  defendant  has  not 
paid. 

Alderson,  B.  It  is  like  the  plea  of  license  in  trespass,  where  the 
defendant  must  prove  a  license  for  every  trespass  the  plaintiff  can 
prove.  So,  in  a  plea  of  payment,  you  undertake  to  prove  that  what- 
ever demand  the  plaintiff  can  establish,  you  have  paid  him..  Ko  new 
assignment  was  therefore  necessary. 

Per  Curiam.  B,ule  re/used^ 


ROGERS  V.  CUSTANCE. 
In  the  Queen's  Bench,  January  12, 1841. 

[Reported  in  1  Queen's  Bench  Reports,  77.] 

Debt  for  £73  for  work,  labor,  and  materials,  and  £73  on  an  account 
stated. 

Pleas.  1.  Except  as  to  £23,  parcel,  <fec.  (which  was  paid  into  court), 
nunquam  indebitatus.  Issue  thereon.  2.  Except  as  before,  that  the 
work,  labor,  and  materials  in  the  first  count  mentioned  (except  as  to 
the  £23),  were  done  and  provided  by  plaintiflf,  by  reason  and  as  in  pur- 
suance of  a  contract  between  plaintiff  and  defendant,  whereby  plaintiff 
igreed  to  lay  and  construct  for  defendant  the  permanent  way  at  a 
certain  place,  viz.,  <fcc.,  of  a  certain  railway,  viz.,  the  Croydon  rail- 
way, in  manner  then  agreed  upon  between  plaintiff  and  defendant, 
at  a  certain  price,  viz.,  of  6«.  6c^.  per  yard,  <fec.  And  that,  after  the 
said  contract  had  been  so  made,  and  before  the  commencement  of 
this  suit,  viz.  on  <&c.,  plaintiff  claimed  to  have  laid  and  constructed 
the  said  permanent  way  as  in  pursuance  of  and  according  to  the  said 
contract;  and  thereupon  afterwards,  viz.,  <fec.,  a  controversy  arose 
between  plaintiff  and  defendant,  touching  the  said  supposed  execution 
of  the  said  contract,  defendant  alleging  that  the  said  permanent  way 
had  not  been  nor  was  laid  and  constructd  in  the  manner  in  which 
it  ought  to  have  been  according  to  the  said  contract,  but  in  an  in- 
ferior, ifec,  and  plaintiff  alleging  the  contrary;  and  thereupon,  after- 
wards and  before  the  commencement  of  this  suit,  viz.  on  <&c.,  for 
putting  an  end  to  the  said  controversy,  it  was  agreed  between  plain- 
tiff and  defendant  that  defendant  should  take  to  and  accept  the 
laying  and  construction  by  plaintiff  of  the  said  permanent  way,  as 

1  James  v.  Lingham,  6  B.  N.  C.  658;  Alston  v.  Mills,  9  A.  &  £.  248;  Hill  v. 
White,  6  B  N.  C.  26 ;  Keonington  v,  Alison,  2  Dowl.  N.  S.  658,  acco^x/.  — Ed. 
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then  laid  or  constructed,  at  a  certain  price  lower  than  the  contract 
price  aforesaid,  viz.  the  price  of  ba,  a  yard  of  the  said  permanent  way 
so  laid  &c.  by  plaintiff,  in  satisfaction  and  discharge  of  the  said  contract, 
and  should  become  debtor  to  plaintiff  at  the  rate  or  price  last  aforesaid ; 
and  that  payment  by  defendant  to  plaintiff  at  that  rate  or  price  should 
be  taken  as  and  for  and  in  ftill  satisfaction,  <fec.,  of  all  claims,  <fec.,  of  plain- 
tiff on  defendant  for  work,  labor,  and  materials  done  or  provided  by 
plaintiff,  as  in  pursuance  of  or  by  reason  of  the  said  contract,  <fec.  Aver 
ment  that,  by  virtue  of  and  under  the  last  mentioned  agreement,  defend- 
ant, before  the  commencement  of  this  suit,  viz.,  on,  &c.,  became  and  was 
indebted  to  phiintiff  in  the  said  sum  of  money  in  the  first  count  men 
tioned  (except  the  said  sum  of  £23,  parcel,  &c.),  to  be  paid  by  defendant 
to  plaintiff  on  request,  for  work,  labor,  and  materials,  as  in  the  said  first 
count  in  that  behalf  mentioned.  And  that  afterwards  and  before  the 
commencement  of  this  suit,  viz.,  on  &c^  defendant,  in  pursuance  of  the 
agreement  in  this  plea  last  aforesaid,  paid  to  plaintiff,  and  plaintiff  then 
accepted  and  received  from  defendant,  divers  sums,  &o.,  amounting  to 
the  said  sum  in  the  first  count  mentioned  (except  the  said  sum  of  £23» 
parcel  &c.),  in  full  satisfaction  and  discharge  of  the  said  sum  in  that 
count  mentioned  (except  &c.,  parcel  &c.).    Verification. 

3.  As  to  the  d623,  payment  into  court,  which  plaintiff  accepted. 

Replication  to  plea  2.  The  defendant  did  not  pay  to  plaintiff,  not 
did  plaintiff  accept  or  receive  from  defendant,  the  said  supposed  sural 
of  money  in  the  said  second  plea  in  that  behalf  mentioned,  amounting 
to  the  money  in  the  first  count  mentioned  except  the  said  sum  of  £23, 
or  any  part  thereof  in  full  satisfaction  and  discharge  of  the  said  monej 
in  the  first  count  mentioned  except  the  said  sum  of  £23.    Issue  thereon 

The  plaintiff  delivered  particulars  of  demand,  containing  two  seti 
of  items,  the  one  set  for  "  Contract  work  "  in  laying  the  way  at  65.  pet 
yard,  and  for  ballasting,  and  drains;  the  other  set  for  "Extra  work* 
at  3^.  6<^  per  day ;  the  whole  amounting  to  £276.  The  particnlara  gave 
credit  for  ^  Cash  on  account,"  leaving  an  alleged  balance  of  £72  in 
plaintiff's  favor. 

On  the  trial,  before  Lord  Denman,  C.  J^  at  the  sittings  in  London 
after  Hilary  term,  1839,  it  appeared  that  payments  had  been  made  and 
accepted  in  respect  of  work  <fec.,  which  formed  the  subject  of  the  latter 
agreement  mentioned  in  plea  2,  and  that,  after  these  were  balanced, 
£72  was  still  claimed  by  the  plaintiff^  of  which  sum  the  £23  paid  into 
court  under  the  third  plea  was  part.  The  plaintiff's  counsel  pro- 
posed to  give  e  ^idence  of  extra  work :  the  defendant's  counsel  objected ; 
but  the  evidence  was  received;  and  the  plaintiff  had  a  verdict  for  £49, 
leave  being  ^ven  to  move  to  enter  a  verdict  for  the  defendant  on  th^ 
second  issue.    In  Easter  term,  1839,  — 
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Sir  -R  PoUock  moved  accordingly,  on  the  ground  that  no  demand 
for  extra  work  could  be  gone  into  at  the  trial,  the  second  plea  having 
stated  and  answered  a  claim  by  contract  only,  and  the  plaintiff  having 
taken  issue  on  the  discharge  of  that  claim.  In  Michaelmas  term, 
1840,^  — 

E.  James  showed  cause.  The  plea  was  no  answer  as  to  the  £72, 
though  true  as  to  the  residue.  The  defendant  was  informed  by  the 
particulars  of  demand  that  more  than  the  contract  work  was  in  ques- 
tion. The  statement  in  his  second  plea,  as  to  a  substituted  contract, 
\a  wholly  immaterial ;  the  defence,  in  substance,  is  the  ordinary  one  of 
payment  and  acceptance  in  satisfaction.  The  averments  as  to  a  new 
contract,  being  immatenal,  are  not  admitted  by  the  replication ;  Ben- 
nion  V,  Davison  ;  ^  and,  if  they  were,  the  admission  that  the  debt  in 
][uestion  accrued  under  that  contract  would  amount  merely  to  a  waiver 
af  proof  as  to  the  manner  in  which  it  accrued,  but  would  not  afford 
ground  for  assuming,  without  proof,  that  the  payments  were  made  ex- 
clusively in  respect  of  the  agreement  stated  in  the  introductory  part 
>f  the  plea ;  Bennion  v,  Davison  ;  Edmunds  v.  Groves.*  The  plaintiff 
in  a  case  like  this,  is  not  called  upon  to  new  assign ;  Freeman  v.  Crafts ; 
James  v.  Lingham.^ 

Sir  F,  PoUock  and  G.  A  Wilson^  contra.  It  is  true  that,  where 
the  declaration  and  plea  of  payment  are  both  general,  the  defendant 
is  bound  to  apply  his  evidence  to  that  claim  which  the  plaintiff  actually 
relies  upon  at  the  trial.  But  here  that  consequence  which  has  arisen 
in  other  cases  from  the  generality  of  the  declaration  is  guarded  against 
by  the  plea ;  for  the  defendant,  after  stating  the  original  and  the  sub 
Btitnted  contract,  expressly  says  that  the  defendant,  "  in  pursuance  of 
the  agreement  in  this  plea  last  aforesaid,  paid  "  to  plaintiff  and  plaintiff 
accepted  and  received  from  defendant,  divers  sums,  amounting  to  the 
sum  in  the  first  count  mentioned,  except  £23,  &c.  And  the  plaintiff, 
by  simply  traver»ng  the  payment  and  acceptance,  assents  to  the  limi- 
tation which  the  plea  puts  upon  his  demand.  This  distinguishes  the 
present  case  from  Freeman  v.  Crafts  and  James  v.  Lingham.^  The 
plaintiff,  by  his  replication,  admits  that  the  defendant  has  taken  his 
claim  in  the'  right  sense.  If  he  meant  to  insist  on  a  demand  not  within 
the  agreement  lastly  mentioned  in  his  second  plea,  he  ought  to  have 
new  assigned.  Cur,  ado.  wit, 

LoBD  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

1  November  19th.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Cole- 
ridge, JJ. 

*  8  M.  &  W.  179.  »  2  M.  &.  W.  642. 

«  6  New  Ca.  668.  See  Ferguson  v.  Mshon,  9  A.  &  £.  246;  Alston  9.  Mills,  9  A.  A 
E.  248. 
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This  was  an  application  to  enter  a  verdict  for  the  defendant.  The 
declaration  was  for  work  and  labor.  The  second  plea,  upon  which  the 
point  tuiTifijWas  pleaded  to  the  whole  demand  in  the  first  count  (except 
as  to  £23,  on  which  nothing  turns),  and  stated  that  the  work  and  labor 
there  mentioned,  except,  &c.,  were  provided  in  pursuance  of  an  express 
contract,  whereby  plaintiff  had  agieed  to  lay  a  permanent  way  for  de- 
fendant at  a  certain  price  per  yard ;  that  plaintiff  claimed  to  have 
performed  his  contract;  on  which  a  controversy  had  arisen,  the  defend- 
ant contending  that  the  work  was  not  properly  done ;  that  a  second 
agreement  was  then  entered  into,  by  which  plaintiff  was  to  accept  a 
lower  price  in  full  satisfaction;  and  so  defendant  became  indebted  in 
the  sum  mentioned  in  the  firat  c  )in.t,  except  as  aforesaid  ;  concluding 
with  averments  of  payment  and  acceptance  of  that  sum  in  pursuanco 
of  the  said  agreement. 

Th«  replication  traversed  the  payment  and  acceptance  of  the  money 
in  the  second  plea  mentioned  in  discharge  of  the  said  money  in  the 
said  first  count  mentioned.  The  particulars  of  demand  slated  the 
action  to  be  brought  to  recover  a  certain  sum  for  the  laying  a  perma- 
nent way,  and  another  sum  for  extra  work.  Upon  the  trial  the 
defendant  proved  payment  of  every  thing  due  under  the  second  agree- 
ment, and  acceptance  of  that  sum  on  that  account ;  but  the  plaintiff 
contended  that  the  action  was  brought  to  recover  for  the  extra  work ; 
and,  that  demand  having  been  proved  to  the  amount  of  £49  without 
any  answer,  a  verdict  was  taken,  with  leave  to  move  to  enter  it  for  the 
defendant. 

And  we  are  of  opinion  that  the  rule  granted  for  that  purpose  should 
be  made  absolute.  Where  the  declaration  and  the  plea  are  both  general, 
and  the  plaintiff,  by  his  particular,  points  his  demand  to  a  particular 
balance  of  accounts  between  ti)e  parties,  there  the  defendant  will  not 
be  entitled  to  the  verdict  merely  because  he  proves  payment  of  a  sum 
equal  to  the  demand  proved ;  for,  in  the  first  place,  the  issue  is  on  the 
payment  having  been  made  and  received  in  satisfaction  of  the  demand 
in  the  declaration;  and,  secondly,  there  is  no  reason  in  justice  why,  to 
such  a  plea,  the  plaintiff  should  be  called  on  to  new  assign  under  the 
circumstances  stated  ;  because,  in  fact,  both  parties  are  iully  appnsed 
of  that  which  they  came  to  try,  and  the  defendant's  proof  is,  indeed,  a 
mere  tnck  upon  the  plaintiff.  This  was  the  case  of  James  v.  Ling- 
ham,'  which  was  cited  for  the  plaintiff  and  with  which  we  entirely 
agree. 

But  the  present  case  's  essentially  distinguishable.  The  declaration 
is  general ;  but  the  plea  narrows  it,  states  the  demand  to  be  for  the_ 

'  5  New  Ca.  563. 
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work  done  under  the  contract,  and  shows  that  that  has  been  satisfied. 
If,  as  the  plaintiff  now  contends,  the  plea  was  wrong  in  so  pointing  the 
declaration,  and  the  action  was  really  brought  for  the  extra  work,  this 
was  exactly  the  case  in  which  the  plaintiff  should  have  new  assigned ; 
for  the  ambiguity  did  not  arise  merely  on  the  proof  at  the  trialj^  but 
the  plea,  on  the  face  of  it,  showed  that  it  had  not  hit  the  declaration. 
By  taking  issue  on  the  payment  and  acceptance,  limited  as  the  plea  had 
limited  it,  in  respect  of  the  account  on  which  paid  and  received,  the 
plaintiff  accepted  the  narrowed  issue,  and  would  have  misled  the 
defendant  if  he  could  be  at  liberty  at  the  trial  to  go  for  the  extra 
work. 

Reliance  was  placed  on  the  particulars  of  demand ;  but  they  specified 
both  heads  of  demand  as  insisted  on  in  the  action,  and  therefore  leave 
the  argument  untouched.  But  even  if  they  had  been  confined  to  the 
,  extra  work,  yet  as  they  would  then  have  been  inconsistent  with  the 
plea,  they  conld  not  have  prevailed  to  make  that  the  issue  between  the 
parties,  which  the  plea  and  replication  unequivocally  showed  not  to  be 
the  issue. 

We  are  of  opinion,  therefore,  that  this  rule  must  be  absolute  to  enter 
the  verdict  for  the  defendant.  Hide  absolute 


MONKMAN  V,  SHEPHERDSON. 
In  thx  King's  Bench,  Januaby  15,  1840. 

[Reported  in  11  Adolphm  ^  EUU,  411.] 

Indbbitatits  debt  for  £10,  for  wages  of  plaintiff  for  his  service  as 
hired  servant  of  defendant. 

Plea:  that  when  plaintiff  was  hired  by  defendant,  it  was  agreed 
between  them  that,  in  case  plaintiff  should  at  any  time  during  his 
service  voluntarily  become  drunk,  he  should  forfeit  all  wages  then 
due,  and  defendant  should  cease  to  be  liable  for  the  same  or  any  part 
thereof;  that  plaintiff  served  defendant  on  those  terms ;  that  after- 
wards,  and  afler  the  money  mentioned  in  the  declaration  became  due, 
and  whilst  plaintiff  was  in  the  service  of  defendant,  and  before  action 
brought,  plaintiff  became  and  was  drunk,  whereby  he  forfeited  the 
wages  in  the  declaration  mentioned,  and  defendant  ceased  to  be  liable 
for  the  same,  or  any  part  thereof.     Verification. 

Replication:  that,  afler  plaintiff  so  became  and  was  drunk,  de- 
fendant, well  knowing  that  plaintiff  had  been  drunk,  exonerated 
and  discharged  him  from  so  being  drunk,  and  from  all    forfeitures 
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incurred  by  bim,  and  wbicb  bad  accrued  to  defendant  in  respect 
tbereof,  and  tben  agreed  to  pay  to  plaintiff  tbe  wages  already  due  to 
bim  as  sucb  bired  servant  as  aforesaid,  and  tben  continued  to  employ 
bim  as  sucb  servant  as  aforesaid.    Verification. 

New  assignment,  alleging  tbat  only  a  part,  to  wit,  £3,  parcel,  Ac, 
accrued  to  plaintiff  as  wages  before  be  so  became  drunk,  and  tbat 
tbe  residue,  to  wit,  £7,  accrued  to  plaintiff  for  wages  as  aforesaid 
ailer  be  so  became  drunk,  and  after  defendant  bad  notice  tbercof  as 
aforesaid ;  and  tbat  plaintiff  declared  not  only  for  wages  due  before, 
but  also  for  wages  due  after,  be  so  became  drunk,  and  after  notice 
thereof  to  defendant.     Verification. 

Demurrer,  sbowlng  for  causes,  1.  As  to  the  replication,  tbat  it  stated 
no  consideration  for  exonerating  plaintiff  from  tbe  forfeitures,  Ac,  or 
for  agreeing  to  pay  tbe  wages ;  and  tbat  it  tended  to  raise  an  immate- 
rial issue,  viz.,  tbe  continued  employment  of  plaintiff  as  servant;^ 
2.  Tbat  tbe  replication  and  new  assignment  were  double,  for  that  tbe 
former,  if  true,  was  an  answer  to  tbe  plea,  and  tbe  latter  was  also  an 
answer  to  part  of  tbe  plea.    Joinder. 

Tbe  case  was  argued  at  tbe  sittings  in  banc  after  Hilary  Term,  1839.' 

Martin^  for  tbe  defendant.  Tben  tbe  new  assignment  and  replication 
together  are  double,  for  tbe  plea  covers  tbe  whole  declaration,  and  the 
replication  answers  tbe  whole  plea,  yet  the  plaintiff  goes  on  to  give  a 
further  answer  as  to  part  of  tbe  sum  demanded ;  so  tbat  be  gives  a 
double  answer  to  tbe  plea. 

Wighttnarii  contra.  As  to  tbe  new  assignment,  the  declaration  is 
general,  and  the  plea  prima  facie  covers  the  whole;  so  that  tbe 
defendant  would,  on  proving  his  plea  to  any  part  of  tbe  wages,  be 
entitled  to  a  general  verdict,  unless  the  plaintiff  took  care  to  new 
assign  so  as  to  recover  wages  due  for  service  since  tbe  cause  of  for- 
feiture. Vivian  v.  Jenkin  '  shows  that  tlie  plaintiff  may  subdivide  his 
demand  in  the  replication  in  answer  to  a  plea  tbat  in  terms  covers  tbe 
whole  declaration.  The  same  form  of  pleading  was  adopted  in  Solly 
V.  Neisb.* 

Martin^  in  reply.  Vivian  «.  Jenkin  is  an  authority  only  to  show  that 
the  plaintiff  might  have  replied  as  to  £3,  parcel,  Ac,  a  forfeiture ;  and 
as  to  the  rest,  tbat  it  became  due  after  tbe  forfeiture.  Tbe  plaintiff 
if  he  proves  his  replication,  and  it  be  good  in  law,  will  recover  all  tbat 
be  demands,  though  the  new  assignment  should  be  struck  out  of  the 
record.  Cur.  adv.  trulL 

1  The  couit  held  the  replication  bad  for  the  reason  above  alleged.  The  argu- 
ments and  opinions  in  relation  thereto  are  omitted.  —  Ed. 

s  February  5tli,  before  LordDenman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  JJ. 
«  8  A.  &  E  "41.  *  2  C,  M.  &  R.  866;  s.  c.  6  Tyr.  626. 
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LoBD  Denmak,  C.  J.,  Qow  delivered  the  jadgment  of  the  court. 

Besides  the  replication,  the  plaintiff  has  also  new  assign e<l  that  only 
part  of  the  moneys  in  the  declaration  mentioned  accrued  due  for  ser- 
vices done  before  the  intoxication  alleged  in  the  pleas,  and  that  he 
sued,  and  has  declared,  as  well  for  the  money  due  for  services  after,  as 
before,  the  intoxication.  To  this  the  defendant  has  demurred  specially 
for  duplicity,  but  it  appears  to  us  without  any  sufficient  grounds.  The 
declaration  is  general  in  form ;  and  under  it  the  plaintiff  would  have 
been  entitled  to  give  in  evidence  any  demand  for  wages  accruing  due 
before  the  commencement  of  the  suit.  The  plea  treats  the  demand  as 
entire,  but  assumes  the  action  to  be  brought  only  for  wages  which  had 
accrued  due  before  the  intoxication ;  the  replication  answers  the  whole 
>]ea  by  the  agreement  which  we  have  just  been  considering,  and  it 
was  necessary  that  it  should  do  so.  The  plea  could  not  be  divided, 
for  that  is  confined  to  whatever  was  due  before  the  intoxication,  and 
the  answer  is  co-extensive  with  the  excuse,  and  no  more.  If,  there- 
fore, the  plaintiff  had  intended  to  sue  only  for  the  wages  accruing 
after  the  intoxication,  the  plea  would  not  have  hit  at  all,  and  no  repli- 
cation at  all  would  have  been  necessary.  A  new  assignment  alone 
would  have  been  the  plaintiff's  proper  course.  But,  as  the  plaintiff 
intended  to  sue  both  for  the  wages  accruing  due  before,  and  those. 
accruing' due  after,  and  the  plea  answers  the  former  only,  treating  that 
as  the  only  demand,  the  plaintiff  might  give  such  reply  as  he  could  to 
sustain  the  former  part  of  his  demand,  and  was  also  at  liberty  to  new 
aasi^  and  point  his  declaration  as  to  the  latter.  In  this  there  is  no 
duplicity  either  in  form  or  substance ;  and  the  supposition  that  there 
is  any  arises  from  neglecting  to  observe  that  in  truth  the  plea  did  not 
answer  the  whole  extent  of  the  declaration,  that  is,  every  thing  which 
might  be  given  in  evidence  under  it.  This  part  of  the  demurrer, 
therefore,  fails ;  bat  as  it  was  divisible,^  the  judgment  will  be  for  the 
defendant  as  to  the  replication,  and  for  the  plaintiff  as  to  the  new  assign- 
ment. Judgment  for  defendant  an  the  rtplicatian;  for  plaintiff 

on  the  new  ossignmenL* 


LOWBTH  V,  SMITH  and  Anothbb. 
In  thb  Ezchequeb,  Febbitaby  10,  1844 

[Reported  in  12  Meeson  ^  Welaby,  682.] 

Tbespass.     The  declaration  stated,  that  the  defendants,  on  the  20th 
of  June,  1843,  with  force  and  arms,  Ac,  broke  and  entered  a  certain 

1  See  11  A.  &E.  412,  note  (a).        *  Page  v.  Hatchett,  8  Q.  B.  187,  arcorcf.— Ed. 
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dwelling-house  and  brick-yard  of  the  plaintiff,  sitaate,  Ac.,  and  then 
made  a  gi*eat  noise  and  disturbance  therein,  and  stayed  and  continued 
therein  making  such  noise  and  disturbance  for  a  long  time,  to  wit,  for 
the  space  of  four  days  then  next  following.  It  then  went  on  to  allege 
other  trespasses,  by  seizing  goods,  Ac. 

Third  plea,  as  to  the  breaking  and  entering  the  said  dwelling-house 
and  briok-yard,  and  staying  and  continuing  therein,  as  in  the  declara- 
tion mentioned,  a  justification,  by  the  leave  and  license  of  the  plaintiff 
to  take  possession  of  certain  goods  and  effects. 

Replication,  traversing  such  alleged  leave  and  license;  and  new 
asignment,  that  the  plaintiff  issued  his  writ,  and  declared  thereon,  not 
only  for  the  breaking  and  entering  the  said  dwelling-house  and  brick- 
yard, and  staying  and  continuing  therein,  as  in  the  introductory  part 
of  the  said  third  plea  mentioned,  and  in  the  said  plea  attempted  to  be 
justified;  but  also  for  that  the  defendants,  with  force  and  arms,  and 
without  the  authority,  and  against  the  leave  and  license  of  the  plain- 
tiff, to  wit,  at  the  said  times  in  the  said  declaration  in  this  behalf  men- 
tioned, stayed  and  continued  in  and  upon  the  said  dwelling-house  and 
brick-yard,  making  such  noise  and  disturbance  as  in  the  said  declara- 
tion mentioned,  for  a  long  time,  to  wit,  for  the  space  of  three  days  next 
after  the  said  day  in  the  declaration  mentioned,  for  other  and  different 
purposes  than  those  in  the  said  third  plea  mentioned,  and  also  for  a 
much  longer  time,  to  wit,  the  space  of  three  days  longer,  than  was 
necessary  for  the  purpose  of  taking  possession  of  the  said  goods,  chat- 
tels, and  effects  in  the  said  third  plea  mentioned,  which  trespasses,  so 
newly  assigned,  are  other  and  different  trespasses,  Ac. 

Special  demurrer,  for  duplicity  and  multifariousness,  and  for  depart- 
ure from  the  declaration.    Joinder  in  demurrer. 

Cole^  in  support  of  the  demurrer.  The  declaration  complains  of  only 
one  continued  trespass  to  the  dwelling-house  and  brick-yard,  not  of 
divers  trespasses  on  divers  days.  The  third  plea  justifies  the  trespass 
so  alleged.  The  plaintiff  might  either  have  replied,  traversing  the 
plea,  or  new  assigned ;  but  he  was  not  entitled  to  do  both.  Taylor  v> 
Smith,  Cheasley  v.  Barnes,^  Thomas  v.  Marsh,'  Gisbome  t?.  Wyatt,' 
Franks  «.  Morris  *  [Pabke,  B.  The  plaintiff  may  traverse  a  right 
of  way  across  the  close  mentioned  in  the  declaration,  and  also  new 
as^gn  extra  viam.  That  seems  to  be  an  authority  against  you.  Though 
this  is  only  one  trespass,  it  is  one  occupying  some  time,  and  which  is, 
therefore,  divisible.]  There  can  be  no  trespass  which  does  not  occupy 
tome  Ume.    In  trespass  for  false  imprisonment,  and  a  justificatioa 

i  10  £a9t,  7&  *  6  C.  &  P.  69d. 

>  8  DowL  P.  a  505.  «  10  East,  81,  n. 
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under  a  ca.  sa^  could  the  plaintiff  traverae  the  writ,  and .  also  new 
assign  that  the  defendant  kept  him  an  unreasonable  time  in  custody  ? 
So  in  an  action  for  expelling  the  plaintiO^  and  keeping  him  so  expelled 
for  a  long  time,  which  is  all  one  trespass ;  could  the  plaintiff  denj  the 
right  to  expel  him,  and  also  new  assign  that  the  defendant  kept  him 
out  longer  than  he  ought  to  have  done  ?  [Pabke,  B.  Most  probably 
the  justification  of  the  expulsion  would  cover  the  whole  time.]  The 
trespass  charged  in  Cheasley  t;.  Barnes  was  one  which  occupied  a  cor 
siderable  time,  and  was  laid  to  have  been  committed  diversis  diebus, 
which  makes  the  case  a  still  stronger  authority.  There  the  defendants 
pleaded,  to  a  count  for  breaking  and  entering  the  plaintiff's  close  and 
seizing  manure,  and  detaining  it^until  afterwards,  on  the  same  day,  and 
on  divers  other  days,  they  took  it  away  from  the  close,  a  justification 
under  a  fi,  fa.  against  a  third  person  ;  to  which  the  plaintiff  replied, 
admitting  the  judgment  and  writ,  de  injuria  absque  residua  causcBj 
and  also  new  assigned  that  the  defendants  broke  and  entered  the  close 
after  the  return  of  the  writ ;  and  this  was  held  bad  for  duplicity.  Sup- 
pose the  defendants  here  had  only  pleaded  not  guilty,  could  the  plain- 
tiff have  proved  several  distinct  trespasses?  [Pabke,  B.  No;  but 
he  could  have  proved  that  the  defendant  entered  and  stayed  four  days ; 
that  he  threw  the  goods  out  at  the  end  of  the  first  day,  and  stayed 
three  days  longer.  The  question  is,  whether  a  trespass  by  continua- 
tion in  point  of  time  is  not  equally  severable  as  the  traversing  over  a 
continuous  space  of  a  close.  The  only  limitation  is,  that  the  plaintiff 
cannot  make  that,  which  is  one  cause  of  action  in  the  declaration,  into 
two  in  the  replication.  Aldsbson,  B.  The  declaration  says,  the 
defendants  entered  and  stayed  four  days ;  the  defendant  sets  up  a  justi- 
fication, which  entitled  him  to  enter  and  stay  for  two  days  ;  to  which 
the  plaintiff  replies,  I  deny  you  had  any  right  to  enter  at  all ;  but  if 
you  had,  your  only  right  was  to  stay  two  days,  and  you  stayed  two 
days  longer  without  any  color  of  authority.]  If  the  continuing  in 
possession  amounts  to  a  new.  trespass,  Cheasley  v.  Barnes  appears  to 
be  a  direct  authority. 

HayeSy  contra,  was  stopped  by  the  court. 

Pabkb,  B.  The  case  of  Cheasley  v.  Barnes  proceeds  upon  this,  that 
there  the  plaintiff  in  his  replication  alleged  a  fresh  breaking  and  enter- 
ing, one  only  being  alleged  in  the  declaration.  But  staying  and  con- 
tmuing  in  a  house  appears  to  be  a  divisible  trespass  in  point  of  time ; 
there  is  a  fresh  trespass  on  each  day ;  then  the  plea  prima  facie  is  an 
answer  as  to  the  whole.  The  plaintiff  then  says,  as  to  part  of  the  time, 
the  defendants  had  no  such  authority  as  they  allege ;  as  to  the  rest, 
they  had  no  justification  even  by  the  license  they  set  up.    It  seems  to 
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be  as  divisible  as  a  trespass  is  in  point  of  space,  on  different  parts  of 
the  surface  of  a  close. 
Aldsbson,  B.,  Gubnby,  6.,  and  Rolfb,  B.,  concurred. 

JudgmenJb  for  the  plaintiff } 


HUDDART  V.  RIGBY. 
In  the  Ezchequeb  Chambeb,  Novembeb  80,  1869. 

[Reported  in  5  Law  Reports,  Queen's  Bench,  189.] 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench  refusing  a 
rule  for  a  new  trial  moved  on  the  ground  of  misdirection. 

Declaration,  that  the  defendant  broke  and  entered  certain  land  of  the 
plaintiff  called  the  Moor  Croft,  otherwise  the  Maiden  Croft,  situate  at 
Ribbleton,  in  the  county  of  Lancaster,  abutting,  on  the  northerly  side 
thereof,  in  part  upon  land  of  Richard  Holden,  and  on  the  easterly 
nde  thereof  in  part  upon  land  of  Sir  T.  G.  Hesketh,  Bart.,  and  in  other 
part  upon  land  used  as  a  public  cemetery  by  and  belonging  to  the 
burial  board  of  the  borough  of  Preston,  and  broke  open,  damaged, 
broke  to  pieces,  and  destroyed  the  plaintiff's  gates,  hedges,  and  fences 
standing  and  being  upon  the  land  of  the  plaintiff  and  destroyed  the 
grass  and  other  herbage  there  growing. 

Plea,  that  at  the  time  of  the  alleged  trespass  there  was,  and  of  right 
ought  to  have  been,  a  common  and  public  footpath  over  the  land  of 
the  plaintiff  for  all  persons  to  go  and  return  on  foot  at  all  times  of  the 
year  at  their  free  will  and  pleasure ;  and  the  defendant,  having  occa- 
sion to  use  the  way,  then  entered  into  and  upon  the  land  of  the  plain- 
tiff and  along  the  footpath,  then  using  the  same,  as  he  lawfully  might, 
for  the  cause  aforesaid,  and  because  the  gates,  hedges,  and  fences  had 
been  erected,  and  then  were  wrongfully  in  and  across  the  highway, 
and  obstructing  the  same,  and  preventing  the  convenient  use  thereof 
the  defendant  necessarily  pulled  down  and  destroyed  the  gates,  hedges, 
and  fences  for  the  purpose  of  using  the  footpath,  doing  no  unnecessary 
damage  in  that  behalf  which  are  the  alleged  trespasses. 

Joinder  of  issue. 

At  the  trial  before  Hannen,  J.,  at  the  summer  assizes,  1868,  held  at 
Lancaster,  the  defendant's  counsel  proposed  to  give  evidence  of  a  com- 
mon public  footpath  running  east  and  west  over  the  land  of  the  plain- 
tiff in  the  declaration  mentioned.    The  plaintiff's  counsel  admitted  such 

^  Worth  V.  Terington,  18  M.  &  W.  781 ;  Adams  v.  Andrews,  16  Q.  B.  294-11 
(aemble) ;  Cheswell  v.  Cbapmaiii  42  N.  H.  47,  accord.  —  Ed. 
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common  public  footpath,  but  offered  to  prove  that  the  trespasses  com- 
plained of  were  committed  elsewhere. 

The  plaintiff^s  counsel  offered  to  prove  that  there  were  no  gates, 
hedges,  or  fences  erected  upon  or  across  the  admitted  footpath,  or 
obstructing  the  same,  or  preventing  the  convenient  use  thereof  but 
that  there  were  such  gates,  hedges,  and  fences  on  the  plaintiff's  land 
across  the  track  by  which  the  defendant  so  passed,  and  that  some  of 
Kuch  gaten,  hedges,  or  fences  were  pulled  down  by  the  defendant. 

Upon  the  admission  that  a  common  public  footway  did  exist  over 
the  land,  the  learned  judge  ruled  that  the  defendant,  without  further 
evidence,  was  entitled  to  a  verdict,  and  he  accordingly  directed  the  jury 
to  find,  and  the  jury  did  accordingly  find,  a  verdict  for  the  defendant. 

The  plaintiff  applied  to  the  Court  of  Queen's  Bench  for  a  inile  for  a 
new  trial,  on  the  ground  that  the  learned  judge  misdirected  the  jury. 

The  court  refused  a  rule,  on  the  ground  that,  the  plaintiff  not  having 
new  assigned,  the  evidence  was  not  admissible,  holding  that  the  case 
was  governed  by  Glover  v.  Dixon ;  ^  but  the  court  gave  the  plaintiff 
leave  to  appeal. 

Gorsty  for  the  plaintiff  (JSolker,  Q.  C,  with  him).  A  new  assign 
ment  is  not  necessary.  The  declaration  sets  out  the  close  by  abuttals, 
and  contains  an  averment  that  the  defendant  destroyed  the  gates  on 
the  close :  this  is  not  mere  aggravation,  but  a  substantive  averment. 
The  defendant  has  treated  it  as  a  substantial  matter,  for  he  has  pleaded 
a  justification  to  the  right  of  way,  and  also  to  breaking  the  gates.  The 
replication  traverses  the  whole  plea.  The  right  of  way  on  these  plead- 
ings is  identified  as  one  having  gates  on  it,  and  the  plea  could  not  be 
proved  by  showing  that  there  is  another  right  of  way  without  gates. 
A  new  assignment  is  only  necessary  when  there  are  two  trespasses,  or 
when,  from  the  generality  of  the  declaration,  the  defendant  has  mis- 
taken the  cause  of  action,  which  is  not  the  case  here.  In  Bush  v. 
Parker  the  declaration  was  for  assaulting  the  plaintiff,  and  dragging 
him  through  a  pond,  and  it  was  held  that  the  dragging  through  the 
pond  was  a  substantive  trespass.  In  Lane  v.  Dixon,'  trespass  was 
brought  for  breaking  into  a  room  and  removing  a  brass  plate.  The 
removal  of  the  brass  plate  was  held  to  be,  not  mere  aggravation,  but  a 
substantive  offence.  So,  again,  in  Phillips  v.  Howgate,'  where  the 
defendant  pleaded  a  justification  to  breaking  and  entering  the  dwell- 
ing-house of  the  plaintiff  and  assaulting  him,  and  only  proved  a  justifi- 
cation to  entering  the  dwelling-house,  the  court  held  that  the  plea  was 
not  proved.    So^  in  Noden  v.  Johnson/  the  same  doctrine  was  laid 

1  9  Ex.  168;  28  L.  J.  (Ex.)  12.  >  8  C.  B.  776.  •6B.&A.220. 

«  16  Q.  B.  218 ;  20  L.  J.  (Q.  B.)  96. 
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down.  These  cases  show  that  the  breaking  of  the  gates  is  substantial 
matter,  and  the  defendant,  having  pleaded  a  right  to  do  these  acts, 
sannot  show  that  they  were  done  on  another  and  different  right  of  way 
elsewhere;  a  new  assignment  is  therefore  unnecessary.  Before  the 
Common  Law  Procedure  Act  of  1852,  the  plaintiff  could  not  have 
replied  de  iJijuria ;  but  since  that  Act,  under  §  79,  he  may  put  in  issue 
every  thing  stated  in  the  plea.  Glover  v.  Dixon '  is  distinguishable, 
for  the  declaration  did  not  set  out  the  close  by  abuttals.  Bracegirdle 
V.  Peacock  *  shows  that  even  before  the  Common  Law  Procedure  Act  of 
1852,  the  plaintiff  might  have  replied  that  the  gates  were  not  standing 
in  the  way.  In  Ellison  v.  Isles '  the  plaintiff  was  compelled  to  new 
assign  because  the  way  had  not  been  identified  in  the  pleadings.  In 
Bond  V.  Downton  ^  the  plaintiff  sued  in  trespass  for  seizing  his  pigs. 
The  plea  stated  that  defendant  was  possessed  of  a  close  in  which 
the  pigs  were  eating,  and  were  taken  damage-feasant.  The  replication 
stated  that  the  defendant  was  not  possessed  of  the  close  in  which  the 
pigs  were  alleged  to  have  been  eating.  It  was  ruled  that  the  trespass 
to  the  close  having  been  identified,  the  defendant  was  bound  to  show 
that  he  was  possessed  of  a  close  in  which  the  pigs  were  eating.  The 
plaintiff  could  only  have  new  assigned  under  §  87  of  the  Common 
Law  Procedure  Act  of  1852,  and  would  have  had  to  state  that  he  pro- 
ceeded for  causes  of  action  different  from  all  those  which  the  pleas 
professed  to  justify.  The  pica  having  justified  the  whole  declaration, 
and  there  being  no  other  right  of  way  with  gates  on  it,  the  new  assign- 
ment would  be  untrue,  and  would  not  be  allowed  under  that  section. 

Quain,  Q.  C.  (Kemplay  with  him),  for  the  defendant.  The  judg- 
ment of  the  Court  of  Queen's  Bench  is  coiTect.  Before  the  Common 
Law  Procedure  Act  of  1852,  the  matter  was  concluded.  The  only 
question  is,  whether  the  joinder  of  issue  in  the  form  given  in  that  Act 
makes  any  difference.  It  is  said  that  the  declaration,  having  alleged 
that  there  are  gates  in  the  close,  identifies  the  close ;  but  it  no  more 
identifies  the  close  than  if  it  had  been  alleged  that  there  was  grass  in 
it.  If  to  this  declaration  the  defendant  had  pleaded  not  guilty,  and 
the  plaintiff  had  proved  a  trespass  to  the  close,  he  would  be  entitled 
to  a  verdict,  although  there  were  no  gates  or  fences  there.  The  gist 
of  every  action,  quare  clausum  fregit^  is  the  entry  on  the  land.  Web- 
ber V.  Sparkes  *  is  precisely  in  point.  Lord  Abinger,  C.  B.,  there  says, 
<'  The  mention  of  posts  and  rails  on  the  close  does  not  fix  the  locality 
of  the  trespass ;  if  it  did,  the  defendant  would  be  entitled  to  a  verdict 
on  not  guilty;"  and  Parke,  B.,  says,  "The  plaintiff  might  have  trav- 

1  9  Ex.  158 ;  28  L.  J.  (Ex.)  12.  <  8  Q.  B.  174.  *  11  Ad.  &  E.  66& 

«  2  Ad.  &  £  26.  •  10  M.  &  W.  485-487. 
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ersed  and  new  assigned ;  then  the  qnestion  on  the  first  issue  would 
only  have  been  whether  there  was  a  right  of  way  across  the  close  at 
all ;  if  there  was,  and  the  defendants  beat  down  the  posts  and  rails, 
they  would  be  liable  on  the  new  assignment.  The  new  assignment 
does  not  amount  to  an  admission  of  the  facts  stated  in  the  plea ;  Nor- 
man V.  Wescombe,  Robertson  v,  Gantlett.*  It  was  expressly  decided 
in  Glover  v.  Dixon,*  that  the  joinder  of  issue  given  by  the  Common 
Law  Procedure  Act  of  1852,  put  in  issue  those  facts  only  which  the 
plaintiff  could  have  traversed  before  the  Act,  and  all  matters  which 
must  have  been  pleaded  by  way  of  new  assignment  must  still  be 
pleaded.  In  Bracegirdle  v.  Peacock,*  and  Ellison  v.  Isles,*  the  pliuntiff 
had  new  assigned.  The  allegation  as  to  breakiog  the  gates  is  merely 
aggravation ;  Taylor  v.  Cole,*  Pratt  v.  Pratt,*  Pritchard  v.  Long.^  The 
cases  cited  on  the  other  side  on  this  point  do  not  apply,  for  the  tres- 
pass was  not  in  respect  of  land.  In  Smith's  L.  C,  5th  ed.,  p.  123,  it  it 
stated  in  a  note  to  Taylor  v.  Cole,  that  the  reporter  of  Monprivatt  v. 
Smith,  in  a  note  to  that  case,  cites  Taylor  t;.  Cole,  Dye  v.  Leather* 
dale,*  Fisherwood  v.  Cannon,'  Gates  v.  Bayley,^^  and  deduces  from  them 
a  general  principle,  that,  ^'  where  the  defendant  answers  what  may  rea« 
sonably  be  considered  the  gist  of  the  trespass  described  in  the  declara* 
tion,  it  will  be  presumed  that  the  action  is  carried  on  only  for  that 
which  the  defendant  has  thas  attempted  to  justify,  unless  the  plaintifi 
intimates  by  a  new  assignment  that  the  defendant  has  overlooked  a 
part  of  the  grievances  he  complains  of,  or  has  altogether  misappre* 
bended  his  meaning."  Here  the  gist  of  the  trespass  is  the  entry  oi 
the  land,  and  the  plaintiff  ought  to  new  assign. 

JBolkeTy  Q.  C.,  was  heard  in  reply. 

Ejblly,  C.  B.  In  this  case  we  are  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  affirmed. 

My  Brother  Willes  ^^  entertains  some  doubt  on  the  case,  and  but  for 
the  high  authority  of  Parke,  B.,  and  the  decisions  of  Glover  v.  Dixon,^' 
and  Webber  v,  Sparkes,"  would  have  thought  that  this  case  might  have 
been  otherwise  decided.  Were  it  not  for  the  doubt  entertained  by  my 
Brother  Willes,  I  must  say,  speaking  for  myself,  that  this  case  would 
b^  entirely  free  from  doubt. 

The  declaration  is  in  the  ordinary  form,  and  alleges  that  the  defend- 
ant broke  and  entered  the  plaintiff's  land,  and  there  broke  down  and 
destroyed  certain  gates  and  fences.    If  to  that  declaration  the  defend - 

M6  M.  ft  W.  829.  s  9  Ex.  168;  28  L.  J.  (Ex.)  12. 

s  8  Q.  B.  174.  «  11  Ad.  &  £.  666.  <^  8  T.  R.  292. 

«  2  Ex.  418.  7  9  M.  &  W.  666.  83  Wils.  20. 

»  nted  in  8  T.  R.  297.  »  2  Wils.  818. 

u  Willes,  J.,  had  left  the  court  at  the  conclasion  of  the  argument 

1>  9  Ex.  168;  28  L.  J.  (Ex.)  12.  is  10  M.  &  W.  485. 
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ant  had  pleaded  not  guilty,  to  entitle  the  plaintiff  to  a  verdict,  it  would 
have  been  sufficient  for  him  to  have  proved  that  the  defendant  did 
break  and  enter  his  land;  and  if  it  had  turned  out  during  the  trial  that 
there  were  no  gates  and  fences  on  the  land,  or  if  there  were  any  the 
defendant  had  not  destroyed  them,  the  plaintiff  would  still  have  been 
entitled  to  a  verdict  with  more  or  less  damages.  But  if  the  plaintiff 
had  proved  that  there  were  gates  on  his  land,  and  the  defendant  had 
destroyed  them,  the  plaintiff  would  have  been  entitled  to  damages,  not 
only  in  respect  of  the  trespass  to  the  land,  but  also  in  respect  of  the 
value  of  the  gates  he  had  destroyed.  Now  on  this  record  the  defend- 
ant admits  the  trespass  complained  of,  but  sets  up  as  a  defence  that 
there  was  a  right  of  way  over  the  land  in  question,  and  there  were  cer- 
tain gates  and  fences  obstructing  that  way,  so  that  by  reason  of  the 
obstruction  the  defendant  could  not  exercise  his  right,  and  that  he 
therefore  destroyed  the  gates.  To  this  plea  there  was  a  replication 
taking  issue  on  the  whole  plea.  At  the  trial  the  plaintiff  admitted  a 
right  of  way  across  the  close  in  question ;  but  he  offered  to  prove  that 
the  trespasses  complained  of  were  committed  at  another  spot  on  his 
land  within  that  dose,  and  not  upon  any  part  of  that  portion  of  his 
land  upon  which  he  had  admitted  a  right  of  way.  Is  not  this  the  com- 
mon case  in  which  there  must  be  a  new  assignment,  and  in  which  the 
evidence  tendered  is  only  admissible  under  a  new  assignment?  Sec- 
tion 87  of  the  Common  Law  Procedure  Act  of  1852,  allows  one  new 
assignment,  which  shall  be  consistent  with  and  confined  by  the  partic- 
ulars delivered  in  the  action,  and  it  shall  state  that  the  plaintiff  pro- 
ceeds for  causes  of  action  different  from  all  those  which  the  pleas 
profess  to  justify.  In  this  case  what  the  plea  professed  to  justify,  taken 
with  the  plaintiff's  admission,  was  a  right  of  way  from  A.  to  B.,  and 
what  he  proposed  to  establish  his  claim  to  was  damages  for  a  trespass, 
not  upon  that  portion  from  A.  to  B.,  but  upon  another  portion  of  his 
land.  That  clearly  is  a  case  for  new  assignment  within  this  section. 
On  this  part  of  the  case  Glover  v.  Dixon  *  and  Webber  v.  Sparkes  • 
are  absolutely  conclusive.  It  may  be  said  that  the  authority  of  the 
latter  case  as  to  this  point  is  a  mere  dictum  of  Parke,  B.,  but  its  sound- 
ness has  been  established  by  Glover  v.  Dixon.  I  think  on  the  author- 
ity of  these  cases  the  plaintiff  ought  to  have  new  assigned.  Then  it 
is  said  that  the  breaking  of  the  gates  is  a  substantive  trespass.  I  do 
not  think  so ;  it  is  mere  aggravation  which  might  increase  the  amount 
of  damages.  On  these  grounds  we  are  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be  afficmed. 

JudffmefU  affirmed.* 

1  9  Ex.  168 ;  23  L.  J.  (Ex.)  12.  <  10  M.  &  W.  486. 

*  Braoefiprdle  v.  Peacock,  8  Q.  B.  174;   Webber  v.  Sparkes,  10  M.  &  W.  485, 
Glover  v.  Dixon,  9  Ex.  168,  accord. — Ed. 
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CHAPTER   Vn. 

MOTIONS  BASED  ON  THE  PLEADINGS. 


^ricA^ 


SECTION  I. 
Arrest  of  Judgment 

BARRET  V.  FLETCHER. 
In  ths  Enra's  Bbnoh,  Eastbb  Tebm,  1609. 

[Reported  m  Croh^e  JameBf  220.] 


*  Dbbt,  upon  an  obligation  of  five  hundred  pounds,  conditioned  to 

^66,  l^  gtand  to  the  award  of  J.  S.  and  T.  D.,  so  that,  &c 
^C(p  i^^'     -^^  defendant  pleaded,  that  the  arbitrators  did  not  make  any  award. 

The  plaintiff  replies,  and  shows  the  award,  but  assigns  no  breach. 

The  defendant  rejoins,  that  the  award  pleaded  is  not  the  arbitrator's 
award;  whereupon,  issue  being  joined,  a  yerdict  was  given  for  the 
plaintiff. 

It  was  moved  in  arrest  of  judgment,  because  the  plaintiff  in  his  re- 
plication not  having  assigned  any  breach  of  the  award,  there  was  not 
cause  of  action ;  for  the  obligation  is  not  for  debt,  but  is  guided  by 
the  condition,  which  is  for  the  forbearance  of  a  collateral  thing,  and 
the  court  ought  to  be  satisfied  that  the  plaintiff  had  good  cause  of 
action,  otherwise  they  cannot  give  judgment ;  for  although  a  verdict 
be  given  for  the  plaintiff,  yet  this  defect  in  the  replication  is  matter  of 
substance,  and  is  not  helped  by  the  statute. 

The  court  being  of  that  opinion,  judgment  was  stayed.' 

1  "In  no  case  where  it  appears  that  a  man  has  no  title  to  reoover  shall  he  ever 
haye  judgment ;  for  if  it  liappen  that  an  issue  is  improperly  Joined  and  found  for  the 
plaintiff,  although  the  defendant  would  allow  the  plaintiff  to  have  judgment,  still  we 
will  not  give  you  judgment.  So  it  is  where  an  action  is  brought  against  two,  and  the 
plaintiff  is  nonsuited  as  to  one  although  the  other  will  not  take  advantage  of  this, 
but  confesses  the  action,  stUl  we  ought  not  to  give  judgment,  &a,  for  we  ought  not 
to  give  judgment  except  when  it  appears  to  us  that  there  is  ground  for  it."  Per 
Choke,  C.  J.,  in  TUly  v.  Wody,  Y.  B.  foL  81,  pi.  18.  —  Ed. 
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BROOKE  t;.  BROOKE  and  Othebs. 
In  thb  Kino's  Bench,  Eastbb  Tbbm,  1664 

\Beported  in  1  Siderjin,  184.] 

In  trespass  for  taking  a  hook,  &c.,  the  defendant  pleaded  that  he 
}iad  a  way  to  snch  a  wood  across  the  land  of  the  plaintifl^  that  he  was 
passing  there,  and  that  the  plaintiff  endeavored  to  cat  his  harness  and 
to  wound  him  with  the  said  hook,  wherefore  he  took  the  said  hook  out 
of  the  hands  of  the  plaintiff^  and  delivered  it  to  the  constable,  &c. 
Issue  upon  the  way,  and  verdict  for  the  plaintiff.  And  it  was  moved, 
in  arrest  of  judgment,  that  the  plaintiff  had  not  shown  in  his  declara- 
tion that  the  hook  was  in  his  possession.  And  it  was  agreed  by  the 
court,  that  if  the  defendant  had  pleaded  Not  guilty,  the  judgment 
should  be  arrested,  because  the  plsuntiff  does  not  say  in  his  declaration 
hamum  auutn^  nor  show  that  it  was  in  his  possession.  But  in  this 
case  the  court  were  of  opinion  that  the  defendant,  by  his  special  plea, 
made  the  declaration  good,  for  the  defendant  pleads  that  he  took  the 
hook  extra  possessionem  of  the  plaintifi^  wherefore  the  plaintiff  may 
well  maintain  this  action  on  his  possession  without  any  propertv  ^ 


''^    LEACH  V.  THOMAS. 
In  the  ExcHSQiTBB,  Eastbb  Tebh,  1887. 

[Reported  in  2  Meeeon  #*  Welsby,  427.] 

Assumpsit.^  The  declai*ation  set  forth  seven  breaches.  The  defend- 
ant  pleaded  nine  pleas. 

At  the  tiial  before  Patteson,  J.,  at  the  Pembrokeshire  Summer  As- 
sizes, 1835,  the  plaintiff  had  a  general  verdict  on  all  the  issues  —  dam- 
ages, £20.    In  the  following  Michaelmas  term,  — 

JSvans  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the  ground 
that  the  third,  fourth,  and  sixth  breaches  were  bad.  The  case  stood 
over  for  some  time,  in  order  that  an  application  might  be  made  to  the 

L,XY1^  1  Drake  v.  Corderoy.  Cro.  Car.  288 ;  Oabonie  v.  Brooke,  Alejn,  7 ;  Slack  ».  Ljod, 

-^^9  Pick.  62 :  Vaughan  v.  Havens,  8  Johns.  110  («eiR62f),  accord.     Badcock  o.  Atkins, 

Cro.^l.  416 ;  Pelton  v.  Ward,  5  ^ai^TS,  contra.    See  Willion  d.  Berkeley,  Plowd.  280 ; 

Wright©.  Goddard,  8  A.  A  B.  iS ;  ButVs  Case,  7  Rep.  24. 

•  The  pleadings  have  been  abbreriated,  and  only  so  moSl^^f  the  case  is  given  a* 
felates  to  the  propriety  of  the  motion  in  arrest  of  jadgment. 
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learned  judge  to  amend  the  record ;  but  his  lordship  having  declined 
to  do  so,  — 

JK  FT  Williams  and  Zreach  now  showed  cause.  The  defendant  is 
not  entitled  to  arrest  the  judgment;  even  if  any  of  the  breaches  be 
bad,  he  can  be  entitled  only  to  a  venire  de  novo.  In  Tidd^s  Practice,  p. 
922  (9th  ed.),  one  of  the  cases  in  which  it  is  said  that  a  venire  de 
novo  is  grantable  is,  "  when  the  jury  give  general  damages  on  a  decla- 
ration consisting  of  several  counts,  and  it  afterwards  appears  that  one 
or  more  of  them  is  defective.**  Eddowes  v.  Hopkins,^  and  Grant  v. 
Astle,^  are  authorities  to  support  this  position.  Richardson  v.  Hellish,* 
Angle  V.  Alexander,*  and  Day  v.  Robinson/  are  cases  in  all  of  which 
a  venire  de  novo  was  awarded  where  general  damages  were  given  on 
several  counts,  one  of  which  was  bad ;  and  a  bad  breach  is  not  dis- 
tinguishable in  this  respect  from  a  bad  count.  In  Trevor  t;.  Wall,' 
which  will  be  referred  to  for  the  defendant,  the  court  undoubtedly  re- 
fused a  venire  de  novo,  and  arrested  the  judgment  altogether ;  but  that 
was  on  the  ground  that  the  proceedings  originated  in  an  inferior  coui't, 
in  which  case  a  court  of  error  has  no  power  to  grant  a  venire  de  novo. 

JSvanSy  contra.  Holt  v.  Scholefield  ^  is  a  distinct  authority  to  show 
that  where  some  counts  are  good  and  others  bad,  and  general  damages 
are  given,  the  court  will  arrest  the  judgment  and  not  award  a  venire 
de  novo.  Sicklemore  v.  Thistleton  *  is  to  the  same  eflPect.  Eddowes  v. 
Hopkins  does  not  apply ;  that  was  an  application  to  amend  the  entry 
of  the  verdict  on  the  postea  by  the  judge's  notes.  In  the  other  cases 
cited  for  the  plaiutifl^  the  venire  de  novo  was  awarded  by -the  court  of 
error. 

Parke,  B.  This  case  must  go  down  to  a  new  inquiry.  On  this 
verdict  we  know  that  the  defendant  has  been  guilty  of  all  the  breaches 
assigned,  but  we  do  not  know  what  amount  of  damages  are  to  be 
ascribed  to  each.  Our  present  decision  is  undoubtedly  at  variance 
with  that  of  Holt  v.  Scholefield ;  that  case,  therefore,  must  be  consid- 
ered as  overruled  as  to  this  point.  If  the  court  of  error  can  grant  a 
venire  de  novo  in  such  a  case  as  this,  a  fortiori  the  court  having  origi- 
nal jurisdiction  in  the  cause  may  do  so.  Unless,  therefore,  the  parties 
.  can  agree  on  some  terms  of  compromise,  the  rule  must  be  absolute  for 
a  venire  de  novo,  in  order  that  the  jury  may  assess  the  damages  on  the 
good  breaches. 

Aldbbson,  B.  It  does  not  appear  that  this  point  was  at  all  argued 
in  Holt  V,  Scholefield,  though  Orant  v.  Astle  was  referred  to ;  the  whole 

1  Dougl.  877.  <  lb.  722.  *  8  Bing.  849. 

«  7  Bing.  119 :  4  M.  &  P.  870.    M  Ad.  &  EU.  554;  4  Nev.  &  M.  884. 

•  1  T.  R.  151.  1  6  T.  R.  691.  «  6  M.  &  SeL  9. 
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of  the  argument  was  addressed  to  the  qnestion  as  to  the  soffidenoy  of 
the  declaration.  Venire  de  novo  awarded} 


/ 


GORDON,  REID,  am)  PHIPPS  v.  ELLIS  Ain>  Akothsb. 

In  thb  Common  Pleas,  June  11, 1844. 

[RqMnied  in  7  Manning  fr  Granger,  607.] 

Assumpsit  for  money  had  and  received,  and  npon  an  acoonnt 
stated. 

Pleas  —  fifthly,'  as  to  so  much  of  the  causes  of  action  as  related  to  the 
sum  of  £352  la.  8(21,  parcel  of  the  moneys  in  the  declaration  mentioned 
—  that,  hefbre  the  said  moneys  had  been  had  or  received  by  the  defend- 
ants, and  also  before  the  stating  of  the  accounts  in  the  declaration  men- 
tioned, or  either  of  them,  to  wit,  on  the  first  of  July,  1842,  the  plaintifis 
earned  on  the  trade  and  business  of  founders  in  partnership  together ; 
and  thereupon,  while  they  (the  plaintifis)  continued  to  be  and  were  such 
partners  as  aforesaid,  to  wit,  on  d;c.,  aforesaid,  Gordon,  with  the  privity 
and  concurrence  of  the  other  plainti^  requested  the  defendants  (they 
then  and  still  being  and  carrying  on  in  partnership  together  the  trad6 
or  business  of  auctioneers  and  appraisers),  and  also  then  retained  and 
employed  them  the  defendants  to  put  up  to  sale  and  dispose  of  certain 
property  of  and  belonging  to  the  said  firm  and  to  the  plainti^  as  such 
copartners  as  aforesaid ;  which  they  the  defendants  then  consented  and 
agreed  to  do :  that  at  the  time  when  Gordon  so  requested  them  to  sell 
apd  dispose  of  the  said  property,  and  also  at  the  time  of  their  selling 
and  disposing  thereof,  and  of  their  making  the  loans  and  advances  to 
Gordon  thereinafter  mentioned,  the  defendants  believed  that  Gordon 
was  the  sole  and  exclusive  owner  of  the  said  property,  and  had  fiill 
power  and  lawful  and  absolute  authority  to  sell  and  dispose  of  the 
same,  as  his  own  property,  and  fbr  his  own  sole  use,  benefit,  and  advan- 
tage, the  defendants  then  having  no  knowledge  or  notice  whatsoever 
that  the  other  plaintifis  or  any  other  person  had  any  right,  title,  estate, 
or  interest  whatsoever  in  the  said  property :  that,  after  they  had  been 
so  applied  to  and  requested  and  retained  and  employed  by  Gordon  to 
sell  and  dispose  of  the  said  property  as  aforesaid,  and  bjfoie  the  same 

1  Ayrej  o.  Feamsides,  4  M.  ft  W.  168 ;  Gould  v.  Oliver,  2  M.  ft  G.  281 ;  Lewin  v 
Edwards,  9  M.  ft  W.  720 ;  Empson  v.  Griffin,  11  A.  ft  £.  187 ;  Emblin  v.  Darnell,  12 
M.  ft  W.  880,  accord.  Grant  v.  Aatle,  Dong.  780 ;  Trevor  v.  Wall,  1  T.  R.  161 ;  Han- 
cock V.  Haywood,  8  T.  R.  485 ;  Holt  v.  Scholefleld,  6  T.  R.  691 ;  Sicklemore  v. 
Thistleton,  6  M.  ft  S.  9,  contra,  are  overruled.  Conf.  Comer  v.  Shew,  4  M.  ft  W.  168 ' 
Kitchenman  v,  Skeel,  8  Ex.  49.  —  Ed. 

>  The  first  four  pleas  are  omitted.  —  Ed. 
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bad  been  Bold  or  disposed  of,  and  before  they  had  any  notice  or  knowU 
edge  whatsoever  that  Gordon  was  not  solely  and  exclusively  possessed 
of  and  interested  in  the  said  property,  to  wit,  on  the  first  of  January, 
1842,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  the  suit,  the  defendants,  at  the  request  of  Gordon, 
lent  and  advanced  to  him  divers  sums  of  money,  in  the  whole  amount- 
ing to  the  sum  of  money  in  the  introductory  part  of  that  plea  men- 
tioned ;  that,  before  the  defendants  lent  or  advanced  the  last-mentioned 
moneys  or  any  part  thereof  to  Gordon,  to  wit,  on  d;c.,  last  aforesaid,  it 
was  agreed  between  him  and  them  that  the  defendants  should  and 
might  retain,  deduct,  and  reimburse  themselves  the  full  amount  of  the 
said  moneys  out  of  the  proceeds  of  the  said  property  so  to  be  sold  and 
disposed  of  as  aforesaid ;  that  the  defendants  were  induced  to  advance 
and  lend  the  said  moneys^  and  did  advance  and  lend  the  same,  to  Gor- 
don upon  the  faith  and  confidence  and  in  consideration  of  the  last- 
mentioned  agreement,  and  not  otherwise  :  that  afterwards,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &c^  aforesaid,  the  defendants 
did  sell  and  dispose  of  the  said  property  for  Gordon,  the  other  plain- 
tiffs at  the  several  times  aforesaid  suffering  and  permitting  Gordon  to 
deal  therewith  as  his  own  sole  property  without  objection  or  interfer- 
ence, and  afterwards,  and  before  the  commencement  of  the  suit,  to  wit, 
on  &C.,  last  aforesaid,  received  the  money  for  which  the  same  was  so 
sold  as  aforesaid :  that  the  said  money  in  the  declaration  mentioned  to 
be  due  fi'om  them  to  the  plaintiffs  was  the  same  identical  money  which 
the  defendants  received  as  the  price,  purchase-money,  and  proceeds  of 
the  said  property,  and  not  other  or  different ;  wherefore  they  (the  de- 
fendants) did,  in  pursuance  of  the  said  agreement,  and  before  the  com- 
mencement of  the  suit,  retain  the  said  sum  of  money  in  the  introductory 
part  of  that  plea  mentioned,  for  the  purpose  of  reimbursing  themselves 
the  moneys  so  advanced  and  lent  by  them  to  Gordon  as  aforesaid* 
Verification. 

Sixthly,  as  to  so  much  of  the  causes  of  action  as  related  to  the  sum  of 
£350,  other  parcel  of  the  moneys  in  the  declaration  mentioned  than  the 
sum  in  the  introductory  part  of  the  fifth  plea  —  a  similar  plea  to  the 
last. 

To  the  fourth,  a  traverse  of  the  alleged  payment.  To  the  fifth  plea 
the  plaintiff  replied  that  Reid  and  Phipps  did  not  suffer  or  permit 
Gordon  to  deal  with  the  property  in  the  fifth  plea  mentioned  as  his 
own  sole  property,  modo  et  forma.  To  the  sixth,  that  Reid  and  Phipps 
did  not  suffer  or  permit  Gordon  to  deal  with  the  said  property  as  his 
sole  property,  without  objection  or  interference,^  modo  et  forma. 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Westminster  after 

^  Quaare,  whether  the  words  wi  ttatut  do  not  raise  a  negative  pregnant. 
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last  Hilary  term,  a  verdict  was  found  for  the  plaiutifs,  damages  £835 
ISs.  4<:?.,  beyond  the  £160  paid  into  court. 

Sir  T.  Wylde^  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  ar- 
rest the  judgment  as  to  so  much  of  the  demand  as  was  included  in  the 
introductory  part  of  the  fifth  and  sixth  pleas,^  on  the  groin. d  that  the 
replications  to  those  pleas  took  issue  upon  an  immaterial  allegation,  and 
leil  unanswered  sufficient  matter  to  constitute  a  good  bar  to  so  much 
of  the  cause  of  action  as  those  pleas  respectively  professed  to  answer. 
He  cited  Wallace  v.  Kelsall,^  Jones  v.  Yates,*  Sparrow  v.  Chisman,^ 
Jacaud  v*  French,*  Richmond  v.  Heapy.' 

ChanneU^  Seijt.  (with  whom  was  ^ovilT),  on  a  former  day  in  this 
term,  showed  caused 

At  any  rate  the  defendants  cannot  call  upon  the  court  to  arrest  the 
judgment,  inasmuch  as  it  is  admitted  that  the  plaintiff  are  entitled  to 
retain  their  verdict  on  the  third  issue.  All  that  the  court  could  do  in 
this  case  would  be  to  award  a  repleader;  but  this  is  never  granted  to 
the  party  who  is  guilty  of  the  first  fault  in  pleading.  Com.  Dig.  tit. 
Pleader  (R.  18.) ;  Plomer  v.  Ross;  *  Wordsworth  v.  Brown.' 

Sir  T.  Wilde  and  ByUs^  Serjts.  (with  whom  was  J.  W.  Smith),  in 
support  of  the  rule. 

Passing  by  the  parts  of  the  plea  which  disclose  a  good  answer  to 
the  action,  the  plaintiffs  have  traversed  an  immaterial  fact.  This  is  not 
a  case  in  which  the  court  will  grant  a  repleader.  Where  a  party  who 
has  taken  an  immaterial  issue  succeeds,  he  may  have  a  repleader,  but 
where,  as  here,  the  plea  contains  a  good  answer,  which  is  not  traversed 
and  must  be  taken  to  be  admitted,  the  plaintiffs  are  not  entitled  to  a 
repleader,  but  the  defendants  have  a  right  to  the  benefit  of  the  record 
as  it  stands.  [Tindal,  C.  J.  As  these  pleas  go  only  to  a  part  of  the 
demand,  how  can  we  do  otherwise  than  award  a  repleader?  We  are 
asked  to  arrest  the  judgment  —  arrest  as  to  what  ?]  Where  a  perfect 
legal  bar  is  confessed,  there  can  be  no  repleader,  although  the  issue  be 
immaterial ;  Com.  Dig.  tit.  Pleader  (R.  18).  In  Plomer  v,  Ross,  and 
Wordsworth  v.  Brown,  the  record  was  obviously  imperfect.  In 
Negelin  v.  Mitchell,^^  it  was  held,  overruling  the  case  of  Plummer  w. 

1  QuarCf  whether,  if  the  judgment  had  been  arrested,  it  must  not  have  been  ar- 
rested in  totOj  entire  damages  being  assessed.  It  is  true  that  specific  sums  are  made 
in  the  introductory  parts  of  the  fitlh  and  sixth  pleas,  but  nam  constat  that  the  damages 
sustained  by  reason  of  the  non-payment  of  £852  Is.  8J.  and  £850,  corresponded  in 
amount  with  those  sums. 

2  7  M.  &  W.  264 ;  8  Dowl.  P.  C.841.        »  9  B.  &  C.  632 ;  4  Mann.  &  R.  B18. 

«  9  B.  &  C.  241 ;  4  Mann.  &  R.  206.         »  12  East,  817.       «  1  Stark.  N.  P.  C.  202 
1  It  was  contended  that  the  allegation  traversed  in  the  replications  was  material 
but  the  argiunents  and  opinion  on  tliis  point  are  omitted.  —  Ed. 

S  5  Taunt.  886 ;  1  Marsh.  96.         9  8  Dowl.  P.  C.  698.         ^0  7  M.  &  W.  612. 
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Lee,  th^t,  where  there  are  several  pleas  on  the  record,  if  one  of  them 
traverse  immaterial  matter  in  the  declaration,  and  the  defendant  has 
pleaded  other  material  matters  which  have  been  disposed  of  on  proper 
issues,  the  court  will  not  grant  a  repleader.  According  to  the  author- 
ities, a  repleader  is  never  granted  to  the  party  committing  the  first 
fault.  Webster  v.  Bannister ;  ^  Eempe  v.  Crewes,'  [Tindal,  C.  J.  A 
repleader  is  rather  the  act  of  the  court,  where  it  sees  that  justice  can- 
not be  done  without  adopting  that  course.]  Cur,  adv.  vtUt. 
Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court 
The  second  point  for  consideration  is,  whether,  under  these  circum- 
stances, the  judgment  should  be  arrested.  The  replication  has  trav- 
ersed the  allegation  in  the  plea,  "'  that  Gordon  was  suffered  and  per- 
mitted by  the  other  plaintifl&  to  deal  with  the  property  as  his  own ; " 
upon  which  issue  being  joined,  the  jury  have  found  for  the  plaintifis. 
But  this  traverse  is  taken  by  the  plaintifib,  as  it  appears  to  us,  on  an 
immaterial  point  —  a  point  upon  which,  after  the  finding  of  the  jury, 
we  are  unable  to  determine  the  right  between  the  parties ;  for,  suppose 
the  other  partners  did  not  suffer  Gordon  to  deal  with  the  property  as 
his  own,  he  still  had  all  the  rights  which  a  copartner  has  with  respect 
to  this  property  —  one  of  which  was,  to  make  the  agreement  with  the 
defendants  set  out  in  the  plea.  The  finding,  therefore,  decides  nothing 
between  the  parties.  At  the  same  time,  it  is  to  be  observed,  there  are 
two  material  allegations  in  the  plea,  either  of  which,  if  traversed  and 
the  issue  found  for  the  plaintiffs,  would  be  decisive  of  the  right ;  for,  if 
the  agreement  set  out  in  the  plea  is  denied,  or  the  advance  of  the 
•uoneys  under  it,  and  either  of  such  issues  is  found  for  the  plaintiffs, 
ihere  is  no  defence  to  the  action. 

In  this  state  of  the  record,  we  are  of  opinion  that  the  proper  course 
is,  not  to  arrest  the  judgment,  but  to  give  judgment  quod  partes  re^ 
placitenti  in  order  to  give  the  party  who  has  made  the  first  fault  in 
pleading,  the  opportunity  of  setting  it  right.  See  the  authorities  col- 
lected in  Bacon's  Abridgment,  Pleas  and  Pleadings  (M.  1).  And  {he 
adverse  party  has  no  right  to  complain  of  this  course ;  for  he  is,  in 
some  degree,  instrumental  to  it  himself,  by  going  down  to  trial  upon 
an  immaterial  issue.  This  distinction  seems  to  be  established  by  the 
late  case  of  Atkinson  v.  Davies,*  which  was  not  adverted  to  in  the 
course  of  the  argument.  And,  as  to  the  argument  used  at  the  bar,  that 
a  repleader  is  never  awarded  in  favor  of  that  party  who  made  the  first 
fault,  that  doctrine  only  holds  where  the  immaterial  issue  is  found 
against  the  party  who  made  the  first  fault  in  pleading ;  as  is  stated, 

1  1  Dougl.  896.  >  1  Lord  Baym.  167 ;  2  Liitw.  1577. 

>  11  M.  &  W.  286. 
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« 

arguetido^  in  the  case  of  Kempe  v.  Crewes ;  for  which  the  authorities 
are  there  cited ;  yet,  in  the  present  case,  it  cannot  apply,  where  the 
issue  is  found  in  favor  of  the  plaintifEs,  who  took  it. 
We,  therefore,  think  there  should  be  an  award  of  repleader. 

JtiUe  accordingly  * 


SLACK  V.  LYON  xsm  Anotheb. 

SUPSEMB  JlTDIdAL  COXTBT,  MaSSAOHXTSSTTS,  OcTOBBB  TsBM,  18^. 

[BqfwrUd  in  9  Pickering,  62.] 

This  was  a  complaint  under  the  statute,  in  order  to  obtain  ciamagen 
for  overflowing  the  complainant's  land.  His  complaint  alleged,  that 
the  defendants  *^  have  maintained  and  kept  up  a  dam  across  Charles 
River  for  six  years  last  past,  and  still  do  maintain  and  keep  ap  said 
dam,  whereby  the  lands  "  of  the  petitioner,  since  May  26, 1825,  ^  have 
been  overflowed  and  greatly  damaged." 

The  respondents  pleaded,  that  a  jury  ought  not  to  be  impanelled  to 
appraise  the  yearly  damage,  because  they  are  seised  and  in  the  posses- 
sion and  occapation  of  certain  mills  on  and  below  the  dam,  and  by 
reason  of  such  seisin,  possession,  and  occupation  by  them  and  those 
whose  estate  they  have,  they,  for  all  the  time  mentioned  in  the  com- 
plaint, had,  and  still  have  a  right,  by  means  of  the  dam,  to  raise  the 
water  as  high  as  it  has  been  raised  by  this  means  during  the  time  men- 
tioned in  the  complaint,  without  paying  damage. 

The  replication  denied  the  right  of  the  respondents  to  raise  the 
water  as  high  as  it  had  been  raised,  without  paying  damage.  Issue 
was  thereapon  joined,  and  a  verdict  found  for  the  complainant.  The 
respondents  then  moved  in  arrest  of  judgment,  because  the  complaint 
did  not  allege  that  the  dam  was  erected  and  kept  up,  and  the  water 
raised  for  the  purpose  of  working  or  turning  any  water-mills,  or  that 
there  were  any  mills  on,  below,  or  qpnnected  with  the  dam,  by  means 
of  which  the  complainant's  land  was  overflowed. 

Hichardson  and  Ouahing^  in  support  of  the  motion,  contended  lliat 
the  defect  in  the  complaint  was  one  of  substance,  and  that  it  was  not 
cured  by  the  verdict  or  by  the  respondents'  pleading  over.  They  cited 
St.  1795,  c  74;  Kingsley  v.  Bill,*  Stilson  v.  Tobey,'  Avery  v.  Tyring- 
ham,^  Wells  v.  Prince,*  Fuller  v.  Holden,^  Spear  v.  Bickneiy  Cutler  «• 

^  See  Doogood  v.  Bom,  9  C.  B.  182.  —Ed. 

a  9  5fa88.  B.  198.  3  2  Mass  B.  621.  «  8  Mass.  B.  160. 

•  4  Mass.  B.  64.  9  4  Mass.  B.  498.  7  6  Mass.  B.  182. 
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Southern,*  Badcook  v.  Atkins,*  Pelton  v.  Ward,'  Bonham's  Case,* 
Elwid  V.  Lombe,*  Rigeway^s  Case,  Bntt's  Case.* 

Metcalfy  for  the  complainant,  admitted  that  the  defect  in  the  com- 
plaint was  not  cured  by  the  verdict,  but  insisted  that  it  was  cured  by 
the  plea  in  bar.  The  old  rule  in  Co.  Lit  303  by  that  when  a  count  is 
defective  "  by  omission  of  some  circumstance,  as  time,  place,  &c.,  there 
it  may  be  made  good  by  the  plea  of  the  adverse  party,  but  if  it  be  in- 
sufficient in  matter,  it  cannot  be  salved,"  meant  only  that  matters  of 
form,  but  not  of  substance,  are  waived  by  mere  pleading  over.  Anon., 
2  Salk.  519 ;  Dunning  v.  Owen.'  But,  however  this  may  be,  the  weight 
of  authority,  as  well  as  the  better  reason,  is,  that  an  express  admission 
in  a  plea,  of  a  material  fact  omitted  in  the  count,  supplies  the  defect. 
The  cases  of  Drake  v.  Corderoy,'  and  Osborne  v.  Brooke,*  have  over- 
ruled Badcock  v.  Atkins,  cited  on  the  other  side.  The  approbation  by 
Spencer,  J.  (in  3  Caines),  of  the  latter  case,  was  retracted  in  Vaughan 
V.  Havens,*®  and  the  authority  of  Drake  v,  Corderoy  recognized.  MeU 
calf  also  cited  Brooke  v,  Brooke,  Zerger  v.  Sailer,**  Gelston  v.  Hoyt.*^ 

Pabker,  C.  J.,  delivered  the  opinion  of  the  court.  No  doubt  the 
complaint  is  insufficient,  as  it  does  not  bring  the  case  within  the  stat- 
ute ;  but  the  defect  is  cured  by  the  plea.  The  plea  sets  forth  the  pur- 
poses for  which  the  water  was  raised,  bringing  the  case  within  the 
statute.  The  merits  of  the  question  have  been  tried,  and  the  respond- 
ent ought  not  to  be  allowed  to  go  back  to  a  fault  which  he  ought  to 
have  discovered  at  the  beginning,  unless  the  law  clearly  requires  it. 

The  authorities  are  contradictory;  some  maintaining  that  a  count 
defective  in  substance  cannot  be  cured  by  pleading  over ;  others  the 
contrary.  We  are  at  liberty  to  follow  those  which  seem  to  be  founded 
on  the  better  reason.  Two  of  the  old  cases  very  decidedly  maintain 
the  affirmative;  that  in  Cro.  Car.  288,  where  a  count  for  slander, 
defective  in  substance,  was  cured  by  the  defendant's  plea,  and  the  case 
in  Sidei*fin.  In  this  last  case  the  plaintiff  counted  against  the  defend- 
ant in  trespass,  alleging  that  he  had  taken  his  hook.  The  defendant 
pleaded,  that  the  plaintiff  being  about  to  strike  him  with  the  hook,  he 
took  it  out  of  his  hands  in  order  to  deliver  it  to  a  constable.  It  was 
moved  in  arrest,  for  that  the  plaintiff  had  not  averred  that  the  hook 
was  in  his  possession.  The  court  said,  had  the  defendant  pleaded  the 
general  issue,  the  plaintiff  could  not  have  had  judgment ;  but  having 
shown  that  he  took  the  hook  out  of  the  possession  of  the  plaintiff  he 
had  thereby  cured  the  defect  in  the  count.    These  two  cases  do  not 

1  1  Saond.  116.  *  Cro.  Eliz.  416.  >  8  Caines,  R.  'i8. 

4  8  Co.  120.  »  6  Mod.  119.  •  7  Co.  26. 

t  U  Mms.  R.  162.  8  Cio.  Car.  228.  »  Alejn,  7. 

»  8  Johns.  B.  109.  ^  6  Bin.  24.  "  18  Johns.  B.  141. 

18 
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appear  to  have  been  overruled  in  England ;  on  the  contrary,  they  are 
cited  in  the  digests  and  text-books  without  disapprobation,  down  to 
the  recent  work  on  pleading  by  Stephen. 

In  New  York,  however,  a  contrary  doctrine  was  held,  it  being  laid 
down  in  the  case  in  8  Caines,  that  a  count  defective  in  substance  can 
in  no  case  be  cured  by  the  defendant's  plea;  and  the  case  of  Drake  t;. 
Corderoy  passed  in  review  before  the  court.  But  in  a  later  case,  in  8 
Johns.  Bep.,  the  case  of  Drake  t;.  Corderoy  is  distinctly  put  to  the 
court,  and  Spencer,  J.,  who  delivered  the  opinion,  expressly  admitted 
its  authority. 

The  way  then  is  open  to  us  to  adopt  the  more  reasonable  doctnne, 
which  we  think  is,  that  when  the  defendant  chooses  to  understand  the 
plaintiff's  count  to  contain  all  the  facts  essential  to  his  liability,  and  in 
his  plea  sets  out  and  answers  those  which  have  been  omitted  in  the 
count,  so  that  the  parties  go  to  trial  upon  a  full  knowledge  of  the 
charge,  and  the  record  contains  enough  to  show  the  court  that  all 
the  material  facts  were  in  issue,  the  defendant  shall  not  tread  back  and 
trip  up  the  heels  of  the  plaintiff  on  a  defect  which  he  would  seem  thus 
purposely  to  have  omitted  to  notice  in  the  outset  of  the  controversy. 

One  of  the  counsel  for  the  defendant  has  attempted  to  show  that  the 
defects  in  the  two  cases  above  cited,  which  were  allowed  to  be  cured 
by  the  plea,  were  in  form  only ;  but  in  the  case  of  the  hook,  the  court 
go  upon  the  ground  that  it  was  substance ;  and  the  case  shows  that  it 
was.  And  so  was  the  other  case,  of  Drake  v.  Corderoy.  The  counsel 
have  ingeniously  attempted  to  escape  from  those  cases,  by  showing  that 
the  defects  were  only  in  particularity  of  the  averment ;  but  the  particu- 
lars left  out  were  essential  to  the  averment,  so  that  it  was  substantially 
defective.  Motion  in  arrest  overruled^ 

I  See  WilkioMD  v.  Sharland,  10  Bz.  724;  France  v.  White,  1  M.  &  0. 781.  — Bik 
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SECTION  IL 
Ifon- Obstante  Veredicto. 


ffy  LACY  V.  REYNOLDS. 

Is  THE  QuBEi^s  Bench,  Hilabt  Tebm,  159L 

[Reported  m  Croke's  Elizabeth,  214.] 

AcnoN  for  words,  which  were,  "  He  is  as  very  a  thief  as  any  is  in 
Warwick  goal  ;**  and  ayers  that  J.  S.  was  then  a  prisoner  in  Warwick 
jail,  condemned  for  horse  stealing;  and  it  was  clearly  held  that  for 
these  words  action  did  lie,  with  this  averment,  bat  not  otherwise. 

After  verdict,  this  matter  was  alleged  in  arrest  of  judgment,  that 
the  defendant  did  plead  the  bar,  quod  quidam  ignottta  came  to  War- 
wick, and  there  cat  the  purse  of  J.  N.,  and  the  plaintiff  aciens  this,  him 
did  receive  and  comfort,  and  by  reason  of  it  spoke  the  words.  The 
plaintiff  replied  de  injuria  sua  propria;  and  upon  this,  issue  was 
joined,  and  found  for  the  plaintiff.  It  was  alleged  that  the  issue  is 
ill  joined,  for  this  matter  doth  not  prove  the  plaintiff  a  thie^  although 
it  doth  prove  him  a  felon.  The  court  held  that  the  issue  was  not  well 
joined ;  but  they  conceived  that,  inasmuch  as  he  had  by  this  confessed 
the  words,  although  the  issue  is  misjoined,  and  a  mis-trial,  yet  this  is 
as  void,  and  the  court  shall  give  judgment  upon  his  confession ;  and 
the  pliUntiff  shall  not  have  his  damages  taxed  by  the  court,  but  shall 
have  a  new  writ  to  inquire  of  damages.  And  it  was  so  adjudged. 
Vide  22  Edw.  IV.  pL  46.^ 


CRAVEN  V.  HANLET. 
In  the  Common  Pleas,  Michaelmas  Tsbm,  1738. 

[R^nnied  in  Barnes's  Notes,  265.] 

This  was  an  action  of  trespass,  whereto  defendant  pleaded  a  bad 
justification.    Plaintiff  took  issue,  and  defendant  obtained  a  verdict. 

1  Cook  0.  Fearce,  8  Q.  B.  1044,  accord, —  Ei}. 
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Plaintiff  moved  an  arrest  of  judgment,  and  the  coail;  heard  counsel  on 
both  sides  several  times,  and  took  time  to  consider ;  and  in  Easter  term 
last  made  a  rule  to  stay  the  entry  of  judgment  on  defendant's  verdict, 
and  that  plaintiJOT  should  have  leave  to  sign  judgment^  the  trespass  be- 
ing confessed  by  the  plea.^ 


^    LAMBERT  t;.  TAYLOR  and   Anothbb,  Executobs  of  Gsobgb 

Ranxon,  deceased. 

Is  THE  King's  Bench,  Easteb  Teem,  1825. 

[Bepwted  in  4  Bamewall  ^  Cresswdl,  188.] 

Deolabation  ^  Stated  George  Renton,  on  the  12th  day  of  May,  1818, 
at,  &c,  made  his  promissory  note  in  writing  for  £200,  and  delivered 
the  same  to  J.  Y.,  whereby,  &o.  It  then  averred  the  death  of  G.  R. 
without  payment  of  the  note;  that  on  the  11th  of  November,  1818,  it 
was  found  that  J.  Y.  was  Si/elo  de  se^  whereby  the  said  note  was  forfeit- 
ed to  the  late  king ;  that  on  the  23d  day  of  November,  1821,  his  present 
Majesty  gave  by  his  warrant  the  said  note  to  J.  Lambert,  the  plaintiff 
&c.  Breach,  non-payment  by  Renton  in  his  lifetime,  or  by  the  defend- 
ants,, his  executors.  Plea,  first,  non-assumpsit  by  G.  Renton,  and  issue 
thereon.  Secondly,  that  the  supposed  promissory  note  in  the  declara* 
tion  mentioned  bectmie  due  and  payable  to  J.  Vonnghusband  iu  his 
iifetime,^  and  that  the  supposed  causes  of  action  in  the  declaration  men- 
tioned did  not  accrue  to  the  said  J.  Younpliusband  at  any  time  within 
six  years  next  before  the  exhibiting  of  the  plaintiff's  bill ;  upon  whicl 
plea  issue  was  taken  in  the  replication.  Thirdly,  that  there  was  not 
any  such  record  of  the  said  supposed  inquisition  before  the  aforesaid 
coroner  as  the  said  plaintiff  had  in  his  declaration  alleged.  To  which 
plea  the  plaintiff  replied,  that  there  was  such  a  record ;  and  issue  was 
joined  upon  the  record,  which  record  was  produced  to  the  court,  and 

^  BiM  V.  Stockton,  2  Roll.  Abr.98,  pi.  2;  Broadbent  v.  Wilks,  Willes,  860;  s.  c. 
1  WilB.  65 ;  Kirk  v.  Nowill,  1  T.  R.  266 ;  Drayton  v.  Dale,  2  B.  &  C.  298 ;  Earl  of 
Lonsdale  o.  Nelson,  2  B.  &  C.  802 ;  Lewia  v.  Clement,  8  B.  &  Al.  702 ;  Down  v. 
Hatcher,  10  A.  &  E.  121,  accord.  See  Reg.  v.  Darlington  School,  6  Q.  B.  708-706, 
719,  as  to  the  propriety  of  a  motion  for  judgment  non  obttofOe  veredicto  by  a  defend- 
anu  —  Ed. 

2  The  statement  of  the  declaration  has  been  abbreviated,  and  onlj  so  much  of  the 
case  is  given  as  relates  to  the  propriety  of  the  motion  for  Judgment  nan  ohsUmte  osr» 
dido.  —  Ed. 
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that  issue  fonnd  for  the  plaintifiT.  Lastly,  the  dofendants  pleaded  that 
his  Majesty  did  not  make  any  snch  gift  or  grant  unto  the  plaintiff  as 
the  plaintiff  had  in  his  declaration  alleged ;  and  upon  that  plea  issue 
was  joined.  At  the  trial,  befbre  Bayley,  J.,  at  the  Northumberland 
Summer  Assizes,  1828,  the  jury  found  a  verdict  for  the  plaintiff  on  the 
first  and  last  issues,  with  £250  damages.  Upon  the  second  issue, 
namely,  the  Statute  of  Limitations,  the  jury  found  a  verdict  for  the  de- 
fendants. 

A  motion  was  made  in  this  court  on  the  part  of  the  plaintiff  to  enter 
up  judgment  for  him  non  obstanie  veredicto  on  the  second  issue. 

Tindal,  for  the  plaintiff 

Oro88y  Seijt.,  coTitrcL 

IHndcUi  in  reply. 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  court,  and  after 
stating  the  facts  of  the  case,  proceeded  as  follows:  In  the  present 
case  the  plea  does  not  show  that  Younghusband  was  barred  by  the 
statute  at  the  time  of  his  death ;  and  if  he  was  not  so  barred,  then  a 
right  vested  in  the  crown,  and  the  rights  of  the  crown  are  not  barred 
or  affected  by  the  statute.  The  crown  is  not  within  the  operation  of 
the  statute. 

The  plea  then  being  bad,  the  defendant  certainly  cannot  have  judg- 
ment, although  the  issue  is  found  for  him,  the  issue  being  taken  on  an 
immaterial  matter.  And  the  question  whether  the  plaintiff  can  have  \ 
judgment,  or  whether  there  ought  to  be  a  repleader,  depends  upon 
the  question  whether  the  plea  does  or  does  not  contain  a  confession  of 
a  cause  of  action  ^  if  a  cause  of  action  be  confessed  by  the  plea,  and 
_  the  matter  pleaded  in  avoidance  be  insuflScient,  the  plaintiff  is  entitled 
to  judgment,  notwithstanding  the  verdict.  If  the  plea  does  not  con- 
ess  a  cause  of  action,  there  must  be  a  repleader ;  Pitts  v.  Polehampton. ' 
Now,  admitting  that  a  plea  of  actio  non  (iccrevit  infra  sex  armos  as 
generally  pleaded  does  not  admit  that  any  cause  of  action  did  at  any 
time  accrue,  yet  this  plea  does  not  contain  that  matter  alone,  but  it 
contains  an  assertion  that  the  note  became  due  and  payable  to  Young- 
husband  in  his  lifetime.  This  is  an  acknowledgment  that  Younghus- 
band had  at  one  time  a  good  cause  of  action ;  and  if  he  had  a  cause  of 
action,  the  right  to  sue  would  upon  the  facts  alleged  in  this  declaration 
pass  to  the  crown,  and  from  the  crown  to  the  plaintiff,  unless  the  de- 
fendant has  alleged  some  matter  of  fact  sufficient  in  law  to  show  that 
such  right  did  not  so  pass,  or,  in  other  words,  unless  the  matter  of  fact 
pleaded  in  bar  be  a  good  bar  in  law  to  the  action.  I  have  already 
said  that  we  think  it  is  not  a  good  bar ;  and  then  a  cause  of  action 
being  confessed  and  not  well  avoided,  the  plaintiff  is  entitled  to 
judgment. 
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The  rule,  therefore,  will  be  that  judgment  be  entered  for  the  plain« 
iaS^  non  obstante  veredicto.  Judgment  for  plaintiff } 


/ 


GOODBTJRNE  v.  BOWMAN  anp  Othbbs. 
Ik  thb  Common  Pleas,  Januaby  17,  1838. 

[Rqxnied  m  9  Bingham,  582.] 

Oase  for  a  libel.  The  declaration  contained  three  counts.  The  de- 
fendant pleaded  the  general  issue,  and  six  special  pleas  of  justification 

1  FUIiene  v.  ArniBtrong,  7  A.  &  E.  557,  accord, 

*'  The  principle  upon  which  such  a  judgment  proceeds  as  against. a  defendant  is,  thai 
be  has  confessed  the  plaintiff's  action,  and  avoided  it  by  matter  which  is  in  substance 
no  anstrer  to  the  plaintiff's  action;  and,  in  such  a  case,  although  the  issue  raised 
npon  that  matter  has  been  found  for  the  defendant,  yet  the  court  gives  judgment  for 
the  plaintiff  as  upon  a  confession.  There  are  four  descriptions  of  judgments  for  a 
plaintiff  —  on  verdict,  demurrer,  nU  dicit,  and  confession  ;  Rex  v.  Philips,  Str.  895; 
and  this  belongs  to  the  last,  and  is  classed  under  that  head ;  and  all  the  cases  in  the 
books  which  I  have  been  able  to  find  are  founded  on  that  principle.  Thus,  in  the 
form  referred  to  by  my  brother  Coltman  [14  Viner's  Abridgment,  Judgment  (D.), 
pi.  1],  the  judgment  proceeds  upon  the  confession  in  the  plea  of  the  matters  in  the 
declaration,  and  want  of  sufficient  matter  in  bar.  The  same  in  Carthew,  872,  2 
KoUe's  Abridgment,  99  WiUes,  865,  866.  The  cases  of  Lacy  v,  Reynolds,  Cro.  Eliz. 
214;  Rex  v.  Philips,  Str.  894;  Drayton  &.  Dale,  2  B.  &  C.  298,  8  D.  &  R.  584;  Earl 
of  Lonsdale  v.  Nelson,  2  B.  &  C.  812,  8  D.  &  R.  556 ;  Lambert  v.  Taylor,  4  B.  &  C. 
188,  6  D.  &  R.  188;  Clears  v.  Stevens,  8  Taunt.  413;  Lewis  v.  Clement,  8  B.  &  A. 
704;  and  Rickards  v.  Bennet,  1  B.  &  C.  228,  2  D.  &  R.  889,  are  all  caaes  of  judg- 
ments on  pleas  in  confession  and  avoidance  bad  in  substance  (for,  if  bad  in  form 
merely,  such  a  judgment  will  not  be  given).  Staples  v.  Ueydon,  2  Lord  Raym.  924,  6 
Mod.  10,  2  Salk.  579,  8  Salk.  121.  And,  after  a  very  diligent  search,  I  have  not  been 
able  to  discover  a  single  case  of  this  species  of  judgment  on  any  other  pleas  than 
those  which  are  technically  in  confession  and  avoidance. 

**  It  is  said  that,  if  a  plea  traverses  one  out  of  several  matters  alleged  in  the  declara- 
tion, it  "confesses  the  remainder  to  be  true;  and  in  like  manner  the  rejoinder  con- 
fesses such  part  of  the  replication  as  it  does  not  deny.  But  I  do  not  tliink  it  con- 
fesses  the  remainder  in  the  sense  which  is  required  to  found  such  a  judgment,  non 
obstante  veredicto ;  Hudson  p.  Jones,  1  Salk.  91.  That  which  is  traversable,  and  not 
traversed,  may  be  said  no  doubt  to  be  admitted  for  some  purpose,  that  is,  it  cannpr" 
be  made  a  matter  in  dispute  on  the  trial ;  and  if  it  were  taken  by  protestation  under 
the  form  ot^  pjeadmg  betore  tne  new  rules,  the  matter  would  have  been  equally  put 
out  of  the  issue ;  out  there  would  have  been  great  difficulty  in  maintaining  that  this 
was  a  confession  for  the  purpose  of  giving  the  plaintiff  judgment.  The  effect  of  a 
traverse  of  one  fact  out  of  many  is  merely  this,  that  the  party  pleading  rests  his  de- 
fence on  a  denial  of  that  fact  only ;  but,  if  the  decision  of  it  in  favor  of  the  defend- 
ant  turns  out  to  be  immaterial,  I  conceive  the  court  cannot  give  judyi^ment  as  on  a 
confession  of  the  other  facts.'^  Per  Parke,  B.,  in  Gwynne  v.  Bumell,  6  B.  N.  C.  627 ; 
Pme  u.  Grazebrook,  2  C.  B.  429 ;  Darlington  r.  Pritchard,  4  M.  &  G.  788;  Atkin- 
Bon  V,  Davies,  11  M.  &  W.  242  {semble),  accord,  —  Ed. 
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Betting  ap  the  trath  of  the  alleged  publication.^  To  the  special  pleas 
the  plaintiff  replied  de  injuria^  &o. ;  and  at  the  trial  before  James 
Parke,  J.,  last  summer  assizes  for  the  county  of  York,  the  jury  found 
for  the  plaintiff  on  the  general  issue,  and  also  upon  the  issue  raised  on 
the  fifth  plea  of  justification,  with  one  farthing  damages;  and  for  the 
defendants  on  the  other  issues. 

In  Michaelmas  term  last,  the  plaintiff  moved  for  leave  to  enter  up 
judgment  non  obstante  veredicto^  on  the  several  issues  found  for  the 
defendants,  on  the  ground  that  the  pleas  on  which  those  issues  were 
raised  were  bad  in  law. 

JBompasy  Serjt.,  showed  cause.  If  the  pleas  are  bad,  neither  party 
can  have  judgment ;  the  plaintiff  himself  having  tendered  immaterial 
issues  instead  of  demurring.  And  there  must  be  a  repleader,  for  none 
of  the  pleas,  taken  singly,  confess  the  cause  of  action,  and  each  must 
stand  or  fall  on  its  own  merits.  In  Lambert  v.  Taylor,  Lord  Tenter- 
den  says,  ^  The  plea  being  bad,  the  defendant  certainly  cannot  have 
judgment,  although  the  issue  is  found  for  him,  the  issue  being  taken  on 
an  immaterial  matter.  And  the  question  whether  the  plaintiff  can 
have  judgment,  or  whether  there  ought  to  be  a  repleader,  depends 
upon  the  question  whether  the  plea  does  or  does  not  contain  a  confes- 
rion  of  a  cause  of  action ;  if  a  cause  of  action  be  confessed  by  the  plea, 
and  the  matter  pleaded  in  avoidance  be  insufiicient,  the  plaintiff  is  en- 
titled to  judgment,  notwithstanding  the  verdict.  If  the  plea  does  not 
confess  a  cause  of  action,  there  must  be  a  repleader."  Pitts  v,  Pole- 
hampton,  Staples  v,  Heydon. 

The  circumstance  of  the  plaintiff's  having  a  verdict  upon  the 
general  issue,  will  not  dispense  with  the  necessity  of  a  repleader ;  for, 
in  Rex  v.  Roger  Philips,  Lord  Mansfield  says,  "  The  rule  of  law  as 
to  such  an  immaterial  issue  joined,  and  verdict  upon  it,  is,  '  that  when 
the  finding  upon  it  does  not  determine  the  right,  the  court  ought  to 
award  a  repleader,  unless  it  appears  from  the  whole  record  that  no 
manner  of  pleading  the  matter  could  have  availed. ' " 

Our.  adv.  melt. 

Jones  and  Stephen,  Serjts.,  in  support  of  the  rule. 

TiNDAii,  C.  J.  The  declaration  in  this  action,  which  contained  three 
counts,  set  forth  a  libel,  imputing  to  the  plaintiff  who  had  been  twice 
mayor  of  the  borough  of  Richmond,  that  he  had  been  guilty  of  pecula- 
tion during  his  mayoralty,  by  pocketing  2d.  per  bushel  for  coals,  which 
had  been  provided  by  him  as  mayor  to  be  distributed  amongst  the  poor 
at  reduced  prices.  To  this  declaration  the  defendants  pleaded  the  gen- 
eral issue,  and  six  special  pleas  of  justification,  on  the  ground  that  the 

1  The  statement  of  the  pleadings  has  been  abbreyiated,  and  only  so  much  of  th« 
16  is  given  as  relates  to  the  propriety  of  the  motion  for  Judgment  non  obstante  vert- 
dkto.  *—  Ed. 
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charges  imputed  by  the  libels  were  true.  To  the  special  pleas  the 
plaintiff  replied  de  injuria^  Sso^  and  at  the  trial,  at  the  last  assizes  for 
the  county  of  York,  before  Mr.  Justice  James  Parke,  the  jury  found 
for  the  plaintiff  on  the  general  issue,  and  also  upon  the  issue  raised  on 
the  fifth  plea  of  justification,  with  one  farthing  damages ;  and  for  the 
defendants  on  the  other  issues. 

A  motion  was  made  in  last  Michaelmas  term,  that  the  plaintiff  might 
be  at  liberty  to  enter  up  judgment  non  obstante  veredicto^  on  the  sev- 
eral issues  found  for  the  defendants,  on  the  ground  that  the  pleas  on 
which  those  issues  were  raised  were  bad  in  law,  inasmuch  as  they  did 
not  state  that  the  coals  which  had  been  provided  by  the  plaintiff  had 
been,  in  fact,  purchased  for  less  than  the  plaintiff  charged  for  them,  but 
merely  that  they  might  have  been  purchased  for  less  by  the  plaintiff. 

On  showing  cause  against  the  rule  nUi^  which  was  granted  by  the 
court,  it  was  insisted  on  the  part  of  the  defendants,  first,  that  admitting 
the  pleas  to  be  bad,  the  plaintiff  having  taken  issue  upon  them,  instead 
of  demurring,  had  himself  tendered  immalerial  issues;  and  besides,  it 
was  contended  that,  as  the  pleas  did  not  contain  any  confession  of  the 
matters  charged  in  the  declaration,  there  could  not  be  any  judgment 


«— -j'^'^^^y^  entered  for  the  plaintiff,  but  that  a  repleader  must  be  awarded. 

J  JT^  0M^  "W®  ^^  o^  opinion,  in  the  first  place,  that^  taking  to^zjether  th 
^JXjty^  ^**^^«Q^  the  allegations  in  the  respective  P^^^^^gJ^^J  amount  t 
h^^y^^y^  ^^'^^^^HRSsiol^r'the  cause  of  action.    But  if  Aispomt  were  doubtful,  it  may 

^/Jy^^*!^^-^    not  be  improper  to  observe,  that  most  of  the  cases  in  which  the  ques- 


the  whole 
to  a  con- 


tion  respecting  a  repleader  has  been  considered,  were  before  the  statute 
of  Anne,  when  only  one  plea  could  be  put  upon  the  record.  I^  there- 
fore, such  plea  did  not  contain  a  confession,  there  was  no  part  of  the 
record  by  which  the  deficiency  could  be  supplied.  In  the  present  case 
there  is  a  verdict  upon  the  general  issue,  which  finds  that  the  defend- 
ant did  publish  the  libels.  And,  although  in  considering  the  merit  or 
demerit  of  any  individual  plea,  recourse  cannot  be  had  to  another  un- 
less expressly  referred  to  by  such  plea,  yet  as  the  application  to  enter 
the  verdict  is  founded  upon  the  whole  record  upon  which  it  appears 
that  the  defendant  has  committed  the  grievance  complained  o^  and 
has  not  shown  any  sufficient  justification,  it  may  be  considered  that  in 
[-  that  point  of  view  there  is  enough  to  warrant  the  application.  But 
no  rule  is  better  established  than  this^  that  the  court  will  not  grant  a 
repleader  except  where  complete  justice  cannot  be  answered  without 
jt_  ^o  the  law  is  laid  down  by  Ashurst^  J.,  in  Syromers  v.  The  Eang.^ 
In  the  present  case,  why  should  a  repleader  be  granted  in  order  to 
enable  the  defendant  to  confess  the  ground  of  action  more  formally, 
when  the  court  see  already  upon  the  face  of  the  record  that  the  jury 
have  found  him  guilty  of  publishing  the  libels  complained  o€  and  at- 

1  Cowp.  610. 
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tempted  to  be  justified  by  the  pleas?  If  it  be  said  that  the  defendant, 
ir  a  new  plea,  might  state  new  matter  in  avoidance  of  the  action,  what 
would  that  be  in  effect  but  to  allow  him  to  take  advantage  of  his  own 
error  in  pleading  ?  Upon  the  whole,  we  think  the  special  pleas  do  suf- 
ficientlv  confess  the  action,  but  do  not  sufficiently  avoid  it ;  and,  con- 
sequently, that  the  rule  for  entering  the  judgment  for  the  plaintifl^ 
nan  obstante  veredicto^  must  be  made  absolute.  Buie  (absolute. 


FLXJMMER,  Adhinistbatbix  of  M.  THOMPSON,  dbceasxd,  v. 

LEE. 

In  the  Ezcheqtter,  Easteb  Term,  1837. 

[Reported  in  2  MeeBon  f-  WtUby,  496.] 

Debt  on  an  award.  The  declaration  stated,  that  before  the  making 
of  the  submission  to  arbitration  thereinafter  next  mentioned,  certain 
differences  had  arisen  and  were  depending  between  the  plaintifi^  as 
administratrix  as  aforesaid,  and  the  defendant,  concerning  divers  sums 
of  money  due  from  the  defendant  to  the  plaintiff,  as  administratrix  as 
aforesaid,  and  of  and  concerning  part  of  which  sums  of  money  there 
had  been  a  settlement  on  a  certain  day  in  the  lifetime  of  the  said  M. 
Thompson,  to  wit,  on  the  12th  day  of  July,  1883,  which  settlement 
was  the  last  settlement  next  before  the  making  of  the  award  thereinafter 
mentioned ;  and  thereupon,  for  putting  an  end  to  the  said  differences, 
the  plaintiff  as  executrix  as  aforesaid,  and  the  defendant,  theretofore, 
to  wit,  on  the  11th  June,  1835,  respectively  submitted  themselves  to  the 
award  of  one  J.  P.,  to  be  made  between  them  of  and  concerning  the 
said  differences.  And  the  plaintiff  in  fact  saith,  that  the  said  J.  P. 
having  notice  thereof,  and  having  taken  upon  himself  the  burden  of 
the  said  arbitrament,  afterwards,  to  wit,  on  the  13th  May,  1836,  made 
his  certain  award  between  the  plaintifi^  as  administratrix  as  aforesaid, 
and  the  defendant,  and  thereby  awarded  that  there  was  then  due  fi*om 
the  defendant  to  the  plaintiff  as  administratrix  as  aforesaid,  the  sum  of 
£1^0,  together  with  interest  on  the  same  from  the  period  of  the  said 
last-mentioned  settlement,  on  payment  of  which  a  receipt  m  full  should 
be  given ;  of  which  said  award  the  defendant  afterwards,  to  wit,  on, 
^kc,  had  notice.  The  declaration  then  averred  that,  although  the  plain- 
tiff as  administratrix  as  aforesaid,  had  always  been  willing  to  receive 
the  moneys  so  awarded,  and  on  payment  thereof  to  give  a  receipt  in 
full,  the  defendant  had  not  paid  the  same,  or  any  part  thereof  &c ;  and 
concluded  with  profert  of  the  letters  of  administration. 

Pleas,  first,  that  the  arbitrator  did  not  make  any  award  of  and  upon 
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the  premises  in  the  declaration  mentioned,  in  manner  and  form,  &c. ; 
secondly,  that  the  day  in  the  declaration  in  that  hehalf  mentioned  was 
not  the  day  of  the  last  settlement  next  before  the  making  of  the  smd 
award,  in  manner  and  form,  Sdc.  ;  thirdly,  that  no  such  settlement  as  in 
the  declaration  meationed  was  at  any  time  made.  On  which  issues 
were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Middlesex  sittings  in  Hilary 
term,  the  plaintiff  had  a  verdict  on  the  first  and  thu*d  issues,  and  the 
defendant  on  the  second.  On  a  subsequent  day,  W.  H.  Watson  ob- 
tained a  rule  to  show  cause  why  judgment  should  not  be  entered  for 
the  plaintiff  tian  obstante  veredicto  on  the  second  issue,  on  the  ground 
that  it  was  an  immaterial  one.^ 

Hichardsy  for  the  defendant. 

Watson,  contra. 

The  court  intimated  that  it  was  matter  for  consideration  whether  it 
would  not  be  necessary  to  award  a  repleader,  instead  of  entering  up 
judgment  non  obstante  veredicto^  as  prayed;  and  accordingly, 

Cur.  adv.  vtdt. 

The  judgment  of  the  court  was  delivered  on  a  subsequent  day  in  the 
term,  by  — 

Pabke,  B.  The  next  question  is,  whether  the  second  issue  be  im- 
material, and  what  is  the  consequence  if  it  be  not? 

We  are  clearly  of  opinion  that  it  was  immaterial.  The  precise  day 
of  the  last  settlement  was  of  no  consequence,  if  a  last  settlement  had 
been  made  in  the  lifetime  of  the  intestate,  and  before  the  reference.  If 
there  had  been  no  other  plea  on  the  record,  the  proper  course  would 
have  been  to  award  a  repleader,  and  not  to  have  given  .judgment  non 
obstante  veredicto.  That  form  of  judgment  proceeds  on  the  confession 
in  the  plea,  and  the  insufficiency  of  the  avoidance ;  but  in  this  plea 
there  is  no  confession  on  which  judgment  can  be  given ;  it  raises  an 
immaterial  issue,  without  any  confession.  The  next  question  to  be 
considered  is,  whether  a  repleader  ought  to  be  awarded,  as  there  is 
another  proper  issue  raised,  and  decided  for  the  plaintiff^  on  this  record, 
on  which,  if  it  stood  alone,  the  plaintiff  would  clearly  be  entitled  to 
judgment,  jn  the  case  of  Goodbume  v.  Bowman,  it  is  for  the  first 
time  suggested,  that  if  an  immaterial  issue  be  raised  by  one  plea,  and 
the  cause  of  action  is  fully  confessed,  or  proved,  on  another,  on  the 
same  recopd,  the  plaintiff  is  entitled  to  judgment  on  that  confession^  or 
proof,  and  a  repleader  would  not  be  awarded.  But  the  present  case  is 
distinguishable  from  that,  for  here  no  plea  contains  a  confession  of  any 
part  of  the  cause  of  action ;  and  there  is  no  issue  upon  any  plea,  es- 

i  Only  80  much  of  the  case  is  giyen  as  relates  to  the  propriety  of  tlie  motion  foi 
ludgment  non  obstante  veredicto,  —  Ed. 
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tablishing  the  Inith  of  the  whole  of  it ;  and  we  are  not  aware  of  any 
precedent  that  a  repleader  can  be  granted  as  to  part ;  consequently,  as 
there  can  be  no  judgment  on  a  confession,  there  must  be  a  repleader. 
To  save  the  expense  of  a  formal  judgment,  the  parties  should  amend 
without  costs  on  either  side.^ 


COULING  V.  COXE. 

Ik  the  Common  Pleas,  Decembeb  7, 1848. 

[Reported  m  6  Bowling  ^  Lowndes,  890.] 

Casb  against  a  witness  for  disobedience  to  a  auhpcma.  The  declara- 
tion, after  alleging  that  the  plaintiff  had  sued  one  Thomas  Foulkes  in 
an  action  of  trespass,  and  that  certain  issues,  before  then  joined  in  that 
suit,  came  on  to  be  tried  at  Eangston,  stated  the  issuing  and  service  on 
the  defendant  of  a  writ  of  auhpoeua  on  behalf  of  the  plaintiff.  .The 
declaration  then  averred  that  the  plaintiff  had  a  good  cause  of  action 
in  the  said  suit,  and  that  the  appearance  and  testimony  of  the  now  de- 
fendant, in  obedience  to  the  writ  of  suhpcena^  were  necessary  and 
material  to  the  trial  of  the  said  issues.  Breach,  that  the  now  defendant, 
without  lawful  excuse,  neglected  to  appear  and  give  evidence,  by  reason 
whereof  the  plaintiff  was  obliged  to  withdraw  the  record,  and  was 
compelled  to  pay  certain  costs  to  the  said  Foulkes,  and  lost  the  benefit 
of  certain  costs  which  he,  the  plaintifl^  had  incurred  in  proceeding  to 
the  trial  of  the  said  issues. 

Pleas :  first,  not  guilty ;  secondly,  thirdly,  fourthly,  fifthly,  sixthly, 
and  seventhly,  traverses  of  material  allegations  in  the  declaration ; 
eighthly,  that  the  plaintiff  had  not  a  good  cause  of  action,  modo  et 

1  ^*  That  being  so,  the  next  question  is,  whether  the  plaintiff  is  not  entitled  tc  judg> 
ment  ncn  obstante  veredicto.  We  think  he  is,  and  that  it  is  not  a  case  for  a  repleader. 
If  this  h&d  been  the  sole  plea,  it  would  have  been  a  case  for  a  repleader;  but  there 
are  several  other  pleas  on  the  record  ;  and  if  one  out  of  several  pleas  traverses  im- 
material matter  in  the  declaration.  anH  "the  defendant  pleads  other  material  matters, 
which  are  disposed  of  on  proper  issues  raised  upon  them,  the  reasons  for  a  repleader 
cease.  For  this  the  case  of  Goodbume  v.  Bowman,  which  was  recognized,  with  some 
qualifications,  by  some  of  the  judges,  in  the  case  of  Collins  v.  Gwynne,  in  Dom.  Proc, 
is  an  authority,  and  the  case  of  Plummer  v.  Lee  in  this  courf.  in  which,  under  similar 
circumstances,  a  repleader  was  awarded,  must  be,  .considered  as  overruled.  Indeed, 
it  was  not  disputed  in  the  present  ease,  thai  if  the  issue  was  immaterial,  the  plaintiff 
was  entitled  to  judgment  non  obstante  veredicto.**  Per  Parke,  B.,  delivering  the  opinion 
of  the  court  in  Negelen  i;.  Mitchell,  7  M.  &  W.  62^  Gregory  v,  Brunswick,  8  C  B 
481 ;  Crossfield  v.  Morison,  7  C.  B.  286  ;  Cook  v  Pearce,  8  Q.  B.  10i4,  accord.  Bern 
Havens  v.  Bush,  2  Johns.  887. — £i> 
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forma  ;  ninthly,  that  the  testimony  of  the  defendant  was  not  material 
to  the  trial  of  the  issues ;  and  tenthly,  leave  and  license.  Issues 
thereon. 

Upon  the  trial  before  Parke,  B,,  at  the  Guildford  Summer  Assizes, 
1846,  the  jury  found  for  the  plaintiff  upon  all  the  issues  except  the 
eighth  ;  and  upon  that  issue  they  found  for  the  defendant. 

Lush  having,  in  the  following  term,  obtained  a  rule  nisi  on  the  part 
of  the  plaintiff  to  set  aside  the  verdict  upon  the  eighth  plea,  and  for  a 
repleader,  or  to  enter  up  judgment  for  the  plaintiff  non  obstante  ver«- 
.  dicto} 

Pearson  showed  cause. 

The  plaintiff  is  not  entitled  to  judgment  non  obstante  veredicto^  for 
the  eighth  plea  is  not  in  confession  and  avoidance ;  Atkinson  v.  Davies ; ' 
Gwynne  v,  Bumell,'  The  court  will  only  grant  a  repleader.  [He  re- 
ferred to  Gordon  v.  Ellis.] 

Z/iish^  contra. 

If  the  rule  laid  down  in  Gwynne  w.  Burnell  be  of  universal  applica- 
tion, it  is  admitted  that  the  plaintiff  is  not  entitled  to  judgment  non 
obstante  veredicto^  but  that  a  repleader  will  be  awarded ;  because  the 
plea  upon  which  the  issue  has  been  found  against  the  plaintiff,  is  a  trav- 
erse, and  not  in  confession  and  avoidance.  The  allegation,  however, 
which  that  plea  traveraed,  was,  it  is  submitted,  immaterial,  and  its 
omission  would  not  only  not  have  made  the  declaration  bad,  but  it 
would  not  even  have  effbcted  the  amount  of  damages  to  be  recovered ; 
for  it  was  immaterial,  as  regards  the  question  of  damages,  whether  the 
defendant's  evidence  was  necessary  upon  one,  or  upon  all,  the  issues, 
his  absence  being  the  cause  why  all  of  them  remained  untried.  If  the 
ninth  plea  had  traversed  that  the  defendant's  evidence  was  material 
upon  all  the  issues,  it  would  have  been  bad.  If,  therefore,  the  allega- 
tion traversed  by  the  eighth  plea  was  immaterial,  and  might  have  been 
struck  out  altogether,  it  is  submitted  that  a  repleader  would  be  useless, 
and  that  the  court  will  give  judgment  for  the  plaintiff  non  obstante 
veredicto  ;  because,  besides  this  immaterial  issue,  which  was  found  for 
the  defendant,  there  are  others  which  are  material  and  decisive  of  the 
whole  cause  of  action  which  have  been  found  for  the  plaintiff;  Negelen 
V.  Mitchell.*  [Crebswell,  J.,  referred  to  2  Wms.  Saund.  319  e,  n.  (A), 
6th  edit.] 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the*  court. 

1  Only  80  much  of  the  case  is  given  as  relates  to  the  propriety  of  the  motion  for 
Judgment  rum  obttante  veredicto.  — £d. 

2  11  M.  &  W.  236  ;  8.  0.  2  Dowl,  778,  N.  S. 

s  6  Bing.  N.  C.  458 ;  1  Scott,  N.  R.  711 ;  s.  o.  7  CI.  &  F.  672. 
«  7  M.  &  W.  612 ;  8.  0. 1  Dowl.  110,  N.  S. 
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The  second  question  is,  what  judgment  should  be  given  on  this 
record,  taking  the  eighth  plea  to  be  bad  P  Before  the  statute  of  Anne, 
the  question  whether  there  should  be  a  repleader  or  judgment  non  olh 
etante  veredicto^  depended  on  whether  the  plea,  on  which  the  immate- 
rial issue  arises,  admits  a  cause  of  action  by  way  of  confession  and 
avoidance.  But  since  that  statute,  it  has  been  held  that,  although  the  i 
plea,  onwhich  the  immaterial  issue  was  found  for  the  defendant,  did 
not  confess  the  cause  of  action,  if  it  was  confessed  or  proved  on  the 
other  pleas  which  were  found  for  the  defendant,  there  should  be  no  re- 
pleader, but  judgment  for  the  plaintiff.  And  even  although  the  pleas 
on  which  the  good  issues  have  been  taken  and  found  for  the  plaintiff, 
were  not  pleas  in  confession  and  avoidance,  but  traverses  of  material 
allegations  in  the  declaration,  and  although  some  of  the  material  alle- 
gations were  neither  traversed  nor  proved,  nor  admitted  by  way  of 
confession  and  avoidance,  it  has  been  held  that  where  the  other  mate- 
rial  pleas  enabled  the  court  to  give  judgment,  without  requiring  the 
parties  to  replead,  in  order  to  show  on  which  side  the  right  was,  there 
should  be  no  repleader,  but  judgment  non  obstante  veredicto.^  In- 
deed,  a  plea  traversing  an  allegation  in  a  declaration,  although  not 
for  all  purposes,  nor  in  all  events,  an  admission  of  the  material  allega- 
tions in  the  declaration  which  it  does  not  traverse,  yet  may  be" 
considered  as  a  conditional  admission,  that  is,  as  admitting  the  allega>' 
tion  not  traversed,  in  case  the  plaintiff  can  prove  the  allegation  trav- 
ersed ;  and  it  is  certainly  so  treated  in  the  case  in  which,  on  a  single 
plea  traversing  a  part  of  the  declaration,  where  an  issue  is  found  for  the 
plaintiff,  the  plaintiff  has  judgment ;  which  he  could  not  be  entitled  to, 
unless  the  court  considered  the  material  allegations  which  were  not 
traversed,  as  being  admitted ;  and  the  same  consequence  follows  if 
several  material  traverses  are  all  found  for  the  plaintiff.  In  the  present 
case,  several  traverses  on  material  allegations  of  the  declaration  are 
found  for  the  plaintiff  who  has  also  obtained  a  verdict  on  the  plea  of 
leave  and  license^  which  is  a  plea  in  confession  and  avoidance ;  and  the 
only  issue  found  for  the  defendant  does  not  show  that  the  plaintiff 
jias  no  cause  of  action.  So  that  the  court,  therefore,  have  no  difficulty 
in  saying  that  the  plaintiff,  and  not  the  defendant,  is  entitled  to 
judgment,  and  have  no  reason  to  award  a  repleader  to  discover  which 
is  right.  The  rule,  therefore,  to  enter  judgment  for  the  plaintiff  on  the 
eighth  plea,  non  obstante  veredicto^  must  be  made  absolute. 

Jiule  absolute. 

1  See  Goodbnme  v.  Bowman ;  Negelen  v.  Mitchell,  7  M.  &  W.  612. 
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THE  DUKE  OF  RUTLAND  v.  BAGSHAWE  and  Anothkb. 
In  the  Queen's  Bench,  Feobuaby  26,  1850. 

[Reported  in  19  Law  Journal  Reports,  Queen's  Bench,  284.] 

Pbohibition.  The  declaration  stated  that  before  and  at  the  time  of 
the  exhibiting  the  libel  on  articles  hereinafter  mentioned,  the  plaintiff 
had  not  been  nor  was  impropriator  or  proprietor  of  the  tithe«  annually 
arising  or  renewing  in  the  parish  of  Taddington  and  the  tithable 
places  within  the  same,  and  the  said  Taddington  had  not  been  nor  was 
a  pansh,  and  the  chancel  in  the  said  articles  mentioned  had  not  nor 
did  belong  or  appertain  to  the  said  impropriate  rectory,  in  the  said 
articles  mentioned,  nor  had  been  nor  was  part  or  parcel  of  the  said 
impropriate  rectory,  and  the  plaintiff  had  not  been  nor  was  in  posses- 
sion of  the  said  chancel,  nor  was  the  same  held,  occupied,  or  enjoyed 
by  him.  That  from  time  whereof,  <fcc.,  there  had  been  and  still  is  a 
certain  ancient  and  laudable  custom,  used  and  approved  of  within  the 
said  Taddington,  that  the  inhabitants  of  Taddington  from  time  to 
time,  whenever  the  same  should  be  requisite,  should  repair,  at  their 
own  costs  and  charges,  the  said  chancel,  and  have  at  all  times,  in  fact, 
so  repaired,  and  still  of  right  ought  to  repair  the  chancel ;  and  that 
also,  from  time  whereof,  Ac,  there  had  been  and  still  is  a  certain  other 
custom,  <Sbc.,  within  the  said  Taddington,  that  when  and  as  any  repairs 
in  and  to  the  said  chancel  have  been  necessary,  the  chapel-wardens  of 
the  SJiid  chapelry  have  given  ordera  and  directions  for  the  doing  of  such 
repairs,  and  employed  workmen  and  laborers  in  and  about  the  doing  of 
such  repairs,  and  have  paid  for  the  same,  &c. ;  and  that  neither  the  plain- 
tiff  nor  any  of  his  ancestors  or  predecessors,  lessees  or  grantees  of  any 
tithes  arising  within  Taddington,  had,  nor  had  any  of  them,  at  any  time 
before  the  exhibiting  the  said  libel  on  articles,  repaired  the  said  chan- 
cel or  defrayed  the  cost  of  any  of  the  reparations  made  or  done  in  or 
to  the  said  chancel.  That  from  time  whereof,  &c„  there  had  been  and 
still  is  a  certain  other  custom,  <Sbc.,  within  the  said  Taddington,  that 
church  or  chapel  rates  for  the  repairs  of  the  church  or  chapel  of  Tad- 
dington had  been  from  time  to  time  duly  made,  and  had  been  collected 
and  expended  within  Taddington  by  the  chapel-wardens  thereof,  for 
the  time  being,  and  all  the  costs  and  expenses  of  the  repairs  of  the 
said  chancel  had  been  at  all  times  provided  for  and  paid  out  of  such 
rates  by  the  said  chapel-wardens  of  the  said  chapehy,  for  the  time 
being.  That  from  time  whereof,  &c.,  there  had  been  and  still  is  a  certain 
other  custom,  Ac,  within  the  said  Taddington,  that  the  chapel-wardens 
of  Taddington  had  yearly  passed  their  accounts  with  and  to  the  inhab- 
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ItantB  of  Taddington  of  the  various  moneys  collected  and  expended 
by  them  on  account  of  the  church  or  chapel  rates  of  Taddington,  &c. 
That  such  of  the  tithes  of  Taddington  as  arose  to  the  plaintiff  had 
always  before  and  until  the  exhibiting  of  the  said  libel,  &c.,  been  col- 
lected by  a  person  appointed  by  the  tithe-payers  within  Taddington, 
and  such  person  had  always  been  rated  to  the  church  and  other  rates 
of  Taddington,  and  the  said  rates  had  always  been  paid  to  or  deducted 
from  the  tithes  receivable  from  the  plaintiff  by  the  chapel-wardens  of 
Taddington ;  and  that  some  years  before  the  exhibiting  the  said  libel, 
Ac,  the  plaintiff  agreed  with  the  tithe-payers  of  Taddington  to  accept 
£70  per  annum  in  lieu  of  such  of  the  tithes  as  arose  to  him,  and  that 
the  remainder  of  the  tithes,  amounting  to  about  £15  per  annum,  should 
remain  uncollected,  and  be  taken  in  lieu  of  all  church  and  other  rates 
due  from  the  plaintiff  within  Taddington,  and  that  such  agreement 
had  for  many  years  before  and  until  the  exhibiting  the  libel,  &c.,  been 
in  force  and  acted  upon.  The  declaration  then  averred,  that  the 
defendants,  on  the  12th  of  December,  18i6,  caused  a  suit  in  the  Arches 
Court  of  Canterbury  to  be  promoted  against  the  plaintiff,  and  in  the 
said  suit  caused  to  be  exhibited  a  certain  libel  on  articles  against  the 
now  plaintiff  in  the  name  of  Sir  Heybert  Jenner  Fust,  Knight,  Official 
Principal  of  the  Arches  Court  of  Canterbury,  whereby  and  wherein  the 
said  official  principal  objected,  articled,  and  administered  according 
to  the  tenor  and  effect  following :  First,  that  the  rectors  and  impro> 
priators  of  rectories  are  bound  to  sustain  and  amend  the  chancel  oi 
the  parish  church  of  their  respective  rectories,  &c. ;  second,  that  the 
plaintiff  was  impropriator  of  the  tithes  in  the  parish  of  Taddington ; 
third,  that  the  rectorial  tithes  were  sufficient  to  sustain  the  chan- 
cel of  the  said  church  of  Taddington ;  fourth,  that  the  said  chancel 
belonged  to  the  rectory ;  fifth,  that  the  plaintiff  was  in  possession  of 
thf)  said  chancel ;  sixth,  that  the  said  chancel  was  dilapidated  through 
tlie  default  and  neglect  of  the  plaintiff;  seventh,  that  the  plaintiff 
was  asked  and  required  to  repair  the  said  dilapidation,  but  refused  to 
do  so. 

That  the  plaintiff  to  wit,  on,  <fec.,  appeared  in  the  said  Court  Chris- 
tian, and  put  in  and  pleaded  a  negative  issue  to  the  said  libel  on  arti« 
cles,  and  brought  into  the  said  court  his  responsive  allegation  to  the 
same  libel  on  articles,  which  was  duly  admitted,  and  did  thereby  allege 
tho  said  several  customs  and  matters  in  the  introductory  part  of  this 
declaration  mentioned,  in  answer  to  the  said  libel  on  articles  and  the 
said  charge  therein  contained,  and  did  then  and  there  offer  to  prove 
the  same  in  due  form  of  law.  Nevertheless,  the  defendants,  well 
knowing  the  premises,  but  contriving  to  aggrieve  the  plaintiff  and  to 
withdraw  the  cognizance  and  trial  of  the  said  several  customs  and 
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mattei*s  which  to  our  Lady  the  Queen  and  not  to  the  Courts  Christian 

belong,  <&c. 
Pleas,  that  there  has  not  been  from  time  whereof  &c.,  nor  is  there 

the  said  certain  ancient  and  laudable  custom  used  and  approved  of 

within  the  said  Taddington,  that  the  inhabitants  of  Taddington  should 

repair  at  their  own  proper  costs  and  charges  the  said  chancel,  <fec.,  and 

have,  in  fact,  repaired,  ^nd  still  of  right  repair  the  said  chancel  at  their 

own  proper  costs  and  charges,  <fcc.,  inodo  et  forma^  concluding  to  the 

country.     That  there  had  not  been  from  time  whereof,  &c.,  nor  is  there 

the  said  ancient  and  laudable  custom  used  and  approved  of  within  the 

said  Taddington,  that  all  the  costs  and  expenses  of  the  repaii-s  of 

the  said  chanceii  have  been  at  all  times  provided  for  and  paid  out  of  the 

said  rates  in  manner  and  form  as  in  the  declaration  is  alleged,  conclude 

ing  to  the  country,  <fcc. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Derby  Summer 
Assizes,  1848,  a  verdict  was  found  for  the  defendants  on  both  the 
issues.  In  the  ensuing  term  a  rule  nisi  for  judgment  non  obstante 
veredicto  was  granted,  and  the  court  directed  the  case  to  be  set  down 
in  the  special  paper,  which  was  accordingly  done. 

The  question  for  the  opinion  of  the  court  was,  whether  judgment 
non  obstante  veredicto  should  be  given  for  the  plaintiff  or  not ;  if  it  was, 
the  rule  obtained  was  to  be  made  absolute ;  if  not,  it  was  to  be  dis- 
charged, with  the  same  effect  in  all  respects  as  if  the  rule  had  been 
"irgued  and  decided  in  the  new  trial  paper. 

Cowling  {Scotland  was  with  him),  for  the  plaintiff.^ 

[WiGHTMAN,  J.  How  cau  you  have  judgment  non  obstante  veredicto 
on  a  traverse  ?] 

That  was  done  in  Cowling  v.  Coxe,  and  Crossfield  v.  Morrison.* 
There  are  material  parts  of  the  declaration  which  are  unanswered  by 
the  pleas,  and  are  therefore  admitted.  In  Down  v.  Hatcher,^  a  plea 
which  did  not  answer  the  whole  of  the  action  was  held  bad,  and  judg- 
ment noti  obstante  veredicto  was  given.  There  is  no  necessity  that  the 
whole  cause  of  action  be  admitted,  if  there  is  an  admission  of  some 
material  part. 

[  WiGHTMAN,  J.  In  Plummer  v.  Lee  it  is  said  judgment  non  obstante 
veredicto  can  only  be  given  where  there  is  a  confession  either  in  the 
bad  plea  itself  or  in  others  on  the  record,  and  Goodburne  t?.  Bowman 
is  cited.     Here  there  is  no  plea  confessing  any  of  the  causes  of  action.] 

Plummer  v.  Lee  is  overruled  by  JSTegelen  v,  Mitchell,*  Cowling  j, 
Coxe,  and  Crossiield  v.  Momsou. 

^  See  supra,  p.  282,  note  1.  —  Ed. 
«  18  Law  J.  Rep.  {v.  8.)  C.  P.  186. 

•  10  Ad.  &  E.  121 ;  8.  c.  8  Law  J.  Rep.  (n.  8.)  Q.  B.190. 

*  7  Mee.  &  W.  612 ;  s.  c.  10  Law  J.  Kep.  (n.  s.)  Exch.  84a 


^ 
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[Pattkson,  J.  In  Atkinson  v.  Davies,*  it  was  held,  that  ju*igmen: 
non  obstante  veredicto  can  be  awarded  on  a  pleading  in  confession  and 
avoidance  only,  and  not  on  the  implied  confession  by  not  answering. 
The  principle  is,  that,  taking  the  whole  record  together,  the  court  can 
see  that  the  plaintiff  is  entitled  to  judgment.] 

There  is  no  rule  prohibiting  judgment  no7i  obstante  veredicto^  where 
a  plea,  whether  it  be  in  denial  or  in  confession  and  avoidance,  affords 
no  answer  to  the  action.  The  note  (A)  in  2  Wms.  Saund.  319  J, 
obaerves  on  the  doctrine  of  confession  by  not  traversing,  and  collects 
all  the  cases  on  that  subject.  All  the  observations  there  made  as  to 
repleader  are  founded  on  Staple  v.  Hayden.  It  could  make  no  differ- 
ence that  there  were  other  negative  issues  found  for  the  plaintiff. 

[WiGHTMAN,  J,  The  court  must  be  able  to  see  either  by  express 
confession  or  finding  that  all  the  material  allegations  are  in  the  plain- 
tiff's favor.   Here  there  is  neither  confession  nor  finding  to  that  effect.] 

At  all  events,  the  plaintiff  is  entitled  to  have  a  repleader  awarded. 
Filleul  V,  Armstrong." 

WtlleSj  contra.  There  cannot  be  judgment  non  obstante  veredicto^  as 
there  is  no  confession  of  any  matter  which  would  entitle  the  plaintiff 
to  judgment.  The  utmost  to  which  the  plaintiff  is  entitled  is  a 
repleader. 

Cowling^  in  reply.  Cur.  adv.  vuiU 

The  judgment  of  the  court  was  now  delivered  by  — 

Patteson,  J.  The  defendants  by  their  plea  have  only  traveraed 
two  of  the  allegations  in  the  declaration,  leaving  wholly  unanswered 
an  allegation  which,  we  think,  would  entitle  the  plaintiff  to  a  prohibi- 
tion. The  issues  found  for  the  defendants  therefore  constitute  no 
Buflicient  answer  to  the  declaration,  and  are  in  that  respect  immaterial^ 
and  being  traverses  merely,  contain  no  admission  of  the  allegations  not 
traversed,  except  as  is  expressed  in  the  judgment  of  the  Court  of  Com- 
mon Pleag  in  Cowling  v,  Coxe,  a  conditional  admission,  that  is,  admit" 
ting  the  allepations  not  traversed^  in  case  the  plaintiff  can  prove  the 
allegation  traversed.  In  the  present  case  the  plaintiff  did  not  prove 
the  allegations  traversed,  and  we  therefore  think  that  there  is  no  such 
admission  by  the  defendants  of  the  matters  alleged  in  the  declaration 
as  wiU  entitle  the  plaintiff  to  judgment  non  obstante  veredicto^  and 
therefore  there  must  be  a  repleader.  Repleader  awarded. 

>  11  Mee.  ft  W.  286 ;  b.  c.  12  Law  J.  Rep.  (h.  b.)  Exch.  169. 
s  7  Ad.  ftB.  667;  ■.  o.  7  Law  J.  Bep.  (n.  ■.)  Q.B.  7. 
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Repleader, 


SERJEANT  V.  FAIRFAX. 
In  thk  King's  Bench,  Easter  Term,  1661. 

[Reported  in  1  Levinz,  82.] 

Debt  against  lessee  for  years  for  the  rent.  The  defendant  pleads,  that 
he,  before  the  rent  was  due  for  which  the  action  is  brought,  had  assigned 
the  term  to  another,  of  which  the  plaintiff  had  notice.  The  plaintiff  took 
issue  on  the  notice,  and  a  verdict  being  for  the  defendant,  it  was 
moved  by  Allen,  for  the  plaintiff,  that  no  judgment  ought  to  be  given, 
but  a  repleader  (awarded)  because  the  issue  was  taken  of  a  thing  im- 
material ;  for  it  is  not  the  notice  of  the  assignment  of  the  term,  with- 
out agreement  of  the  lessor,  or  acceptance  of  the  rent  by  him  from  the 
assignee,  that  discharges  the  lessor,  but  his  agreement  thereto,  or  ac- 
ceptance of  the  rent  from  the  assignee  does  it ;  and  he  cited  Nichols's 
Case,  in  5  Co.,  where  issue  taken  of  payment  on  a  single  bill  being 
found  for  the  plaintiff  he  shall  have  judgment;  but  if  it  had  been 
found  that  he  had  paid,  judgment  should  be  arrested ;  and  the  differ- 
ence, he  said,  is  when  the  issue  is  found  against  the  pleader,  judgment 
shall  be  for  the  plaintiff;  but  if  for  him,  not.  But  Justice  Twysden 
said,  that  if  an  improper  issue  is  taken,  and  verdict  given  thereon, 
judgment  shall  be  given  thereupon,  be  it  for  the  plaintiff  or  defendant ; 
and  cited  2  Cro.  575.  But  an  immaterial  issue  is,  whereupon  the  ver- 
dict the  court  cannot  know  for  whom  to  give  judgment,  whether  for 
the  plaintiff  or  for  the  defendant,  as  in  Hob.  175.  And  with  him  the 
Chief  Justice  and  Wyndham  wholly  agreed,  and  awarded  a  repleader. 
See  2  Cro.  585,  3. Cro.  227,  228,  and  2  Cro.  5.^ 

I  Atkins,  J.,  was  clear  that  if  the  parties  join  in  an  immaterial  issue,  there 
shall  be  no  repleader,  because  it  is  helped  after  rerdict  by  these  words  in  the  statute, 
riz.f  "  any  issue ; "  it  is  not  said  an  issue  joined  upon  a  material  point ;  and  the  in- 
tent of  the  statute  was  to  prevent  repleaders ;  and  that  if  any  other  construction 
sliould  be  made  of  that  act,  he  was  of  opinion  that  the  judges  sat  there  not  to  ex- 
pound, but  to  make  a  law ;  for  by  such  an  interpretation  much  of  the  benefit  in- 
tended by  the  act  to  tlie  party  who  had  a  rerdict,  would  be  restrained. 
The  other  justices  were  all  of  opinion  that  since  the  making  of  this  statute  it  had 
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MAYOR,  Ac.  OF  LONDON  v.  GORRET. 
In  the  £jno's  Bench,  Tbinity  Tebm,  1675* 

[Reported  in  2  Levinz,  142.] 

Debt  for  scavage,  and  declares  upon  a  patent  of  Edw.  IV.  The  d^ 
fendant  imparles,  and  in  a  term  after  demanded  oyer  of  the  letters  pa- 
tents (which  after  imparlance  he  ought  not  to  have),  the  plaintiff  de- 
murred quia  placitum  prcsd.  in  barra  plcLcitat  minus  sufficienSy  <fcc. 
The  defendant  rejoins,  quod pktcitum  prced.  est  sufficiens.  Curia,  this 
was  no  plea,  and  therefore  does  not  warrant  the  demurrer  in  this 
form,  idea  judgment  for  the  defendant,  and  non  quod  replacitent^  as 
was  desired*^ 


KEMPE  V.  CREWS. 
In  the  Common  Pleas,  Hilaby  Tebm,  1696. 

[Kepcrted  in  1  Raymond,  167.] 

Tbespass  for  his  close  broken,  called  Broadclose,  in  Devonshire, 
and  for  taking  and  impounding  three  cows,  <&c.  To  all,  besides 
the  taking  and  impounding,  the  defendant  pleads  not  guilty;  and 
as  to  that,  he  says  that  he  was  possessed  for  a  long  term  of  years  of 
the  place  where,  <Sbo. ;  that  he  demised  to  Williams  for  part  of  the 
term,  rendering  for  rent ;  and  for  rent  an*ear  he  took  the  cattle  in  the 
place  where,  &o^  as  a  distress,  &c.  The  plaintiff  replies,  that  the  cat- 
tle were  not  levant  and  couchant ;  upon  which  issue  is  taken,  and  ver- 

• 

been  always  allowed,  and  taken  a«  a  differenoe,  that  wlien  the  issue  was  perfectly 
material  there  should  be  no  repleader ;  but  that  it  was  otherwise  where  the  issue  was 
not  material. 

And  Scro£^,  J.,  asked  merrily,  if  debt  be  brought  upon  a  bond,  and  the  de- 
fendant plead  that  Kobin  Hood  dwelt  in  a  wood,  and  the  plaintiff  join  issue  that  he 
did  not,  this  is  an  immaterial  issue ;  and  shall  there  not  be  a  repleader  in  such  case 
after  rerdictl    Ad  qvod  nonfuit  responmm.    Read  t;.  Dawson,  2  Mod.  140. 

Lore  V.  Wotton,  Cro.  El.  246;  Sandback  v,  Turrey,  Cro.  Jac.  685;  Tryon  v. 
Carter,  2  Stra.  994 ;  Enys  r.  Mohen,  2  Stra.  847 ;  Workman  v.  Chappel,  Hard.  831 ; 
Coxe  V.  Cropwell,  Cro.  Jac.  5 ;  Piomer  v.  Ross,  5  Taunt.  886 ;  Rex  o.  Phillips,  1  Burr. 
801  («mWe) ;  Wordsworth  v.  Brown,  8  Dowl.  698;  Page  v.  Walker,  1  Tyl.  146 
{semUe),  accord.  —  Ed. 

^  Crosse  t;.  Bilson,  6  Mod.  102 ;  Lumley  i;  Hutton,  1  Rol.  R.  271 ;  Holcome  o. 
Rawlins,  Moore,  461 ;  Tasker  v.  Salter,  Moore,  867 ;  Climson  i;.  Pool,  Latch.  148 ; 
Anon.,  Say.  89,  accord;  Grills  v,  Ridgeway,  Cro.  El.  818 ;  Dobson  v,  Douglas,  8  Ley 
20 ;  Stephens  v.  Cooper,  8  Ley.  441,  contra.    See  Zouch  v.  Bamfield,  1  And.  167.  —  Ed. 
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diet  for  the  plaintiff.    And  DameU,  Sergt,,  moved  for  a  repleader,  be- 
cause this  was  an  immaterial  issue.^ 

And  judgment  was  given  for  the  plainti^  unless  cause  should  be 
shown  to  the  contrary  the  first  day  of  this  Hilary  term.  At  which 
day  DameU  argued,  as  he  had  argued  before,  that  this  was  an  imma- 
terial issue,  and  that  upon  a  repleader  they  ought  to  begin  where  the 
first  fault  is  made,  and  that  is  where  the  innnaten;d  issue  is  tendered, 
and  not  where  it  is  taken.  21  Hen.  VI.  14 ;  7  Hen.  VII.  3 ;  22  Hen.  VI. 
19;  Long  5  Ed.  IV.  108 ;  Bro.  Repleader,  18,  21,  31,  35.«  And  he  said 
that  the  difference  is,  that  if  the  verdict  passes  against  him  who  made 
the  fifst  fault  in  pleading,  there  no  repleader  shall  be  grunted ;  but  it  is 
otherwise  if  it  passes  for  him ;  which  distinction  is  warranted  by  15 
Hen.  VII.  4 ;  Bro.  Repleader,  23, 24 ;  24  Hen.  VI.  57 ;  Hob.  112 ;  Tasker 
V,  Salter.  Now  in  this  case  the  plaintiff  made  the  first  fault  in  plead- 
ing, and  the  verdict  passed  for  him,  and  therefore  a  repleader  is  grant- 
able.  And  the  reason  why  it  was  denied  in  the  case  of  Col  well  and 
Milnes,  might  be  because  the  plaintiff  perhaps  prayed  it  himself  be- 
cause he  did  not  think  the  damages  good  that  were  given  by  him ;  but 
here  the  defendant  prays  it.  But  it  was  adjudged  by  the  whole  court 
that  no  repleader  should  be  awarded.  For  it  is  not  totally  an  imma- 
terial issue ;  for  perhaps  the  defendant  chased  the  cattle  upon  the  land 
liable  to  bis  distress,  and  then  levancy  and  couchancy  is  material; 
and  the  court  will  intend  that  it  was  so  after  a  verdict.  And  therefore 
judfirment  was  given  for  the  plaintiff.* 


^ 


WITTS  V.  POLEHAMPTOK 
In  THE  King's  Bench,  Michaelmas  Term,  1698. 

{Reported  in  8  Salkeld,  806.] 


Per  Holt,  C.  J.  Where  the  plea  of  the  defendant  confesses  the 
duty  for  which  the  plaintiff  declared,  but  doth  not  sufficiently  avoid 
it,  and  thereupon  issue  is  joined  on  an  immaterial  thing,  if  it  is  found 
for  the  plaintiff,  he  shall  have  judgment,  though  the  issue  was  im- 
material; but  where  the  defendant's  plea  avoids  the  plaintiff's  duty, 
who  replies  and  traverses  a  matter  not  material,  and  issue  is  taken 
upon  sach  immaterial  traverse,  and  it  is  ibund  for  him,  the  statute  of 
jeofails  will  not  help  in  such  case ;  but  there  must  be  a  repleader. 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  repleader.  —  Eik 

*  Symmers  v.  Kegen,  Cowp.  510,  accord.  ~^  Ed. 

*  See  Webbs  v.  Bannister,  Doug.  896;  Taylor  v.  Whitehead,  Doug.  747;  Clears?. 
HteVens,  8  Taunt.  418.  —  Eo. 
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STAPLE  V.  HETDON. 
Is  TBB  Qusbn's  Bench,  Trinity  Tesit,  1703. 

[Reported  in  6  Modem  Reports,  I.] 

The  plaintiff  Staple,  brings  trespass  against  John  Heydon  ana 
George  Fowler,  for  that  they,  on  the  thirty-firet  day  of  May,  in  the 
thirteenth  year  of  the  late  King  William,  broke  his  close,  called  ^  the 
wharf,"  in  Stepney,  in  Middlesex,  and  threw  down  a  perch  of  rails 
therein  standing;  and  also,  for  that,  on  the  seventh  day  of  July  follow- 
ing, they  entered  into  the  same  wharf,  and  committed  the  like  trespass. 

The  defendant,  George  Fowler,  as  to  all,  pleads  not  guilty. 

But  John  Heydon,  as  to  the  trespass  laid  on  the  thiity-first  of  May, 
pleads  not  guilty  as  to  the  force,  and  justifies  the  entiy,  and  throwing 
down  the  rails,  for  that  long  before  one  Edward  Gray  was  possessed 
by  virtue  of  a  certain  lease  for  eighty  years,  then  to  come,  and  yet 
unexpired,  of  the  said  wharf,  and  also  of  a  yard  next  adjoining  there- 
unto ;  and  that,  for  the  necessary  use  of  the  said  yard,  he  had  and  used 
a  way  over  the  said  wharf  to  certain  stairs  on  the  river  Thames,  which 
was  thereunto  contiguous,  there  to  take  water,  &c. ;  and  that  being  so 
possessed,  he,  on  such  a  day  and  year,  which  was  prior  to  the  time  laid 
in  the  trespass,  demised  the  said  yard,  inter  cUia^  to  the  defendant, 
John  Heydon,  for  a  term  of  years  yet  unexpired,  with  all  lawful  ways, 
&c.,  thereunto  belonging ;  by  virtue  whereof  he  entered,  and  was  pos- 
sessed, Aic^  whereby  he  was  entitled  to  the  said  way ;  that  the  plaintiff 
obstructed  it  with  rails,  so  that  he,  coming  to  use  it,  could  not  pass ; 
and  that  he  requested  the  plaintiff  to  open  the  rails,  which  he  re- 
fused ;  so  he  justified  the  throwing  them  down.  He  pleaded  directly 
in  the  same  manner  to  the  other  trespass  laid  on  the  seventh  of  July ; 
and  avers  that,  at  the  several  times,  he  had  no  other  way  to  the  said 
stairs  and  river  Thames  than  by  and  through  the  said  wharf. 

The  plaintiff,  as  to  the  plea  to  the  first  trespass,  replies,  that  the 
defendant,  John  Heydon,  had  another  convenienter  way  to  the  river 
Thames  than  through  the  said  wharf,  and  thereupon  they  were  at  issue ; 
and  upon  the  plea  to  the  trespass  on  the  seventh  of  July  he  demurs ; 
*'  therefore  let  a  jury  come  to  try  the  issues,  and  assess  contingent 
damages  upon  the  demurrer." 

Both  defendants  made  default  at  nisiprius  ;  which,  being  recorded, 
the  inquest  is  awarded  by  default,  and  G.  Fowler  is  found  guilty  of  the 
trespass  on  the  thirty-first  of  May,  but  acquitted  of  that  on  the 
seventh  of  July ;  and  John  Heydon  is  acquitted  of  the  trespass  on 
tho  thirty-first  of  May,  as  to  the  force,  but  the  jury  found,  as  to  the 
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rest,  that  he  had  no  other  way  to  the  said  stairs  and  river  Thames  than 
through  the  said  wharf;  and  assess  damages  upon  the  demurrer,  and 
acquit  him  of  the  trespass  on  the  seventh  of  July. 

In  this  case  several  points  were  moved  and  resolved  by  the  court. 

The  first  question  was,  whether  a  repleader  should  be  in  this  case, 
there  being,  as  was  said,  an  immaterial  issue  joined.  And  the  court 
held  clearly  the  issue  was  impertinent. 

But  as  to  repleaders  in  general,  the  court  held,  — - 

First,  That  a  repleader  is  to  be  awarded  when  such  an  issue  is 
joined,  as  the  court  after  trial  thereof  cannot  give  a  judgment,  as  being 
impertinent  or  uncertain,  and  not  determining  the  right. 

Secondly,  That  before  the  statute  of  jeofails,  if  such  an  issue  were 
joined,  the  court  before  trial  might  award  a  repleader. 

Thirdly,  When  a  repleader  is  awarded,  the  amendment  must  begin 
where  the  plea,  which  makes  the  issue  bad,  begins  to  be  faulty ;  and 
therefore  if  one  make  himself  a  bad  title  to  his  declaration,  to  which 
there  is  a  bad  bar,  and  thereupon  a  bad  replication,  on  which  there  is 
issue,  there  the  repleader  must  be  awarded  and  entered  on  record; 
and  the  plaintiff  shall  declare  de  novo^  &c.  But  if  the  bar  be  good,  or 
the  plea  be  good,  and  the  replication  bad,  and  issue  thereupon,  there  a 
repleader  will  be  only  as  to  replication ;  but  if  bar  and  replication  be 
both  bad,  and  a  repleader  is  awarded,  it  must  be  as  to  both. 

Fourthly,  If  the  court  award  a  repleader  where  it  ought  not  to  have 
been,  or  deny  it  when  it  ought  to  be,  it  is  error. 

Fifthly,  That  upon  the  award  of  a  repleader,  there  must  be  no  costs, 
because  it  is  a  judgment  of  the  court  upon  the  pleading;  but  upon 
amendment  of  a  plea  in  paper,  there  must  be  costs. 

Sixthly,  That  upon  a  general  rule  for  repleader,  without  any  direc- 
tion from  the  court  from  what  they  should  begin  the  repleader,  it  must 
begin  from  the  first  fault  which  occasioned  the  bad  pleading  com* 
menced ;  for  the  judgment  is,  quod  partes  replacitent 

Seventhly,  That  the  pleadings  in  this  case  were  such  as  a  repleader 
would  be  awarded  upon  at  the  common  law ;  for  the  defendant  having 
insisted  upon  a  title  to  a  way  by  grant,  his  averment  that  he  had  no 
other  way  was  immaterial,  and  by  consequence  the  issue  thereupon  im- 
peitinent;  besides,  there  was  no  issue  at  all  joined,  for  the  plaintiff's 
afiirmative  does  not  meet  with  the  defendant's  negative. 

Eighthly,  That  though  a  repleader  should  have  been  at  common 
law  in  this  case,  this  motion  having  been  made  before  trial,  and  it 
being  doubtful  whether  a  verdict  would  not  help  it  by  the  statute  of 
jeofails,  the  court  said  it  would  be  just  in  them  not  to  grant  a  re- 
pleader till  after  verdict;  for  they  said  they  might  indeed  grant  a  i*e* 
pleader  before  verdict  at  common  law,  but  they  were  not  bound  to  do  it. 
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So  note  the  diversity  since  the  statute ;  for  though  it  were  reason- 
able to  award  a  repleader  before  verdict  at  common  law,  where  the 
pleading  appeared  such  on  which  no  judgment  could  be  after  verdict; 
yet  since  the  statute,  when  a  verdict  may  cure  immaterial  or  informal 
issues,  it  may  not  be  proper  to  do  it. 

Ninthly,  After  the  trial  the  court  held  that  this  issue  was  such  on 
which  no  judgment  could  be;  for  the  defendant  pleaded  that  he  had 
no  other  way  to  the  stairs  and  river  Thames ;  the  plaintiff  replies  that 
he  had  another  way  to  the  Thames ;  and  the  jury  found  no  other  way 
to  the  said  stairs  and  river  Thames ;  so  in  truth  there  was  no  issue 
joined. 

Tenthly,  That  in  this  case  there  could  be  no  repleader,  for  the  pai^ 
ties  were  quite  oat  <^  court  by  the  default. 


^- 


REX  o.  PHILIPS. 
Js  THZ  EiNo's  Bknoh,  Hilabt  Tebm,  1720. 

t 

[Reported  in  1  Strange,  894.] 

Infobmatiok  in  natura  de  quo  warrant)  for  usurping  the  office  of 
mayor  of  Bodmyn. 

The  defendant  by  his  plea  makes  title  under  two  charters,  one  11th 
of  March,  5  Eliz.,  whereby  the  inhabitants  were  incorporated  by  the 
name  of  mayor  and  burgesses,  and  after  appointing  who  shall  be  the 
first  members  of  the  corporation,  it  goes  on  and  provides  for  the  elec- 
tion of  others  on  their  deaths ;  and  as  to  the  mayor  it  is  provided,  that 
on  Michaelmas  day  in  every  year  the  mayor,  burgesses,  and  common 
council,  or  the  major  part  of  them,  shall  assemble  and  nominate  two 
capital  burgesses,  out  of  whom  the  inhabitants  are  to  choose  one  to  be 
mayor,  who,  being  so  chosen,  should  take  an  oath  to  execute  the  office 
of  mayor  for  the  next  year  and  till  another  should  be  chosen. 

The  other  charter  was  30th  April,  36  Eliz.,  wherein  the  queen  recit* 
ing  the  former  manner  and  time  of  election,  and  the  continuance  in 
the  office  under  such  election,  and  reciting  further  that  the  corporation 
had  petitioned  her,  quatenus  she  would  alter  modum  et  tempua  elU 
gendi  of  the  mayor ;  therefore  she,  confirming  all  their  former  rights 
and  privileges,  appoints  the  election  to  be  for  the  future  by  the  mayor, 
common  council,  and  town  clerk,  on  the  24th  of  September  pro  uno 
anno  integro  tunc  proxtme  8equen\  And  then  he  avers,  that  as  well 
before  as  since  the  second  charter,  the  usage  has  been,  for  the  mayor 
to  hold  over  till  another  was  chosen,  and  that  he,  being  elected  mayor. 
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served  for  a  year,  and  the  town  clerk  being  then  dead,  and  no  new  one 
chosen,  there  could  be  no  new  election  of  a  mayor ;  et  eo  warranto  he 
claims  to  hold  the  office  of  mayor  till  another  shall  be  elected  and 
sworn,  and  traverses  the  usurpation. 

The  attorney  for  the  crown  prays  oyer  of  the  last  charter,  which 
being  set  out,  there  appears  a  fhrther  clause,  whereby  the  queen  abol« 
ishes  all  the  former  manner  digendi^  nominandi  et  appunctuandi  of 
the  mayor;  and  then  takes  issue,  that  since  the  charter  of  36  Eliz, 
there  has  been  no  such  usage  of  holding  over;  which  goes  down  tc 
trial,  and  is  found  for  the  king. 

It  was  now  moved  in  arrest  of  judgment,  that  this  was  an  immate- 
rial  issue,  because  it  not  being  a  corporation  by  prescription,  the  title 
to  the  office  must  depend  upon  the  charter,  and  not  upon  any  usage 
within  time  of  memory;  and  that  this  is  worse  than  most  cases  of 
immaterial  issues,  for  they  are  often  good  if  found  one  way,  and  bad 
the  other ;  as  solvit  ante  diem  is  good  if  found  for  the  defendant.  But 
here  the  finding  for  the  king  can  neither  destroy,  nor  could  a  verdict 
for  the  defendant  have  established,  his  right,  because  his  right  does  not 
depend  on  any  usage  inconsistent  with  the  charter,  but  must  stand  or 
fall  by  the  charter  itself. 

And  without  much  argument  the  court  was  clear  in  opinion,  that 
this  was  an  issue  totally  immaterial.  But  then  the  question  arose,  what 
the  court  should  do  in  this  case, — whether  they  were  to  award  a  re- 
pleader, or,  laying  the  replication  out  of  the  case,  proceed  to  give  judg- 
ment on  the  defendant's  plea. 

And  for  a  repleader  it  was  argued  by  Mr.  Solicitor  General,  that 
the  court  could  not  give  judgment  on  the  plea,  for  eveiy  judgment 
must  be  either,  1.  On  an  issue  in  fact,  found  by  verdict ;  2.  Issue  in 
law,  on  demurrer ;  8.  Nil  dicit ;  or,  4.  Confession.  1.  As  to  the  firsti 
it  is  admitted  there  is  no  good  issue  in  fact,  and  consequently  no  good 
verdict  to  found  the  judgment  upon.  2.  Here  is  no  issue  in  law,  for 
want  of  a  demurrer.  8.  It  cannot  be  by  nil  dicit^  for  the  defendant 
has  pleaded.  4.  The  only  question  is,  whether  this  plea  can  be  taken 
to  be  a  confession  of  the  usurpation ;  and  I  take  it,  it  cannot,  for 
though  an  usurpation  is  charged,  yet  it  is  so  far  from  being  confessed, 
that  he  expressly  denies  it  in  his  traverse ;  and  relies  upon  it  that  he 
has  a  good  right ;  he  admits  the  user,  but  not  the  usurpation ;  the 
charge  upon  him  is,  that  he  has  exercised  this  office  without  lawful 
authority ;  it  is  true,  says  he,  I  have  exercised  this  office,  but  I  insist 
that  I  had  a  good  authority  so  to  do ;  and  now  will  anybody  say,  thii 
is  a  confession  of  the  usurpation  ? 

But  then  it  is  objected,  that  if  the  title  set  out  is  ill  in  point  of  law, 
then  the  admission  of  the  user  is  a  tacit  admission  of  the  usurpation. 
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To  this  I  answer:  1.  That  the  title  is  good  in  law  under  the  two  char- 
ters, taking  them  together.  By  the  first  charter  the  mayor  being  elected 
by  the  inhabitants  on  Michaelmas-day  is  to  hold  for  a  year  and  till 
another  is  chosen.  The  second  charter,  which  was  made  to  alter  the 
tempus  et  modum  digendi  only,  says  he  shall  be  chosen  by  a  select 
number,  and  apon  24th  September.  But  it  does  not  meddle  with  the 
right  of  holding  over ;  on  the  contrary,  it  expressly  confirms  all  their 
former  rights  and  privileges,  of  which  this  of  holding  over  was  one. 
And  it  will  be  hard  to  say,  that  an  alteration  in  the  manner  of  electing 
only,  shall  take  away  the  former  right  which  the  officer  when  elected 
had  in  the  office,  especially  in  a  point  which  tends  so  much  to  the  pre- 
servation of  the  body  corporate. 

2.  But  if  the  plea  should  be  ill  m  point  of  law,  yet  the  court  cannot 
give  judgment  that  it  is  so,  till  it  comes  properly  before  them.  If  they 
may,  then  whenever  a  vicious  plea  is  put  in,  the  court  may,  without 
the  party's  answer  or  demurrer,  give  judgment  upon  it  immediately ; 
and  that  will  be  the  case  here,  for  now  the  replication  is  out  of  the 
case,  and  we  stand  before  the  court  only  upon  the  information  and  the 
plea.  In  Lev.  32,  Serjeant  v.  Fairfax,  the  issue  was  held  immaterial, 
and  the  defendant's  plea  a  naughty  plea,  but  yet  the  court  did  not  give 
judgment  upon  it,  but  awarded  a  repleader. 

PengeUy^  Serjt.,  conira.  The  defendant  in  his  plea  has  made  no  good 
title  to  this  office,  for  the  second  charter  is  what  he  must  stand  or  fall 
by,  and  in  that  there  is  no  provision  for  holding  over. 

But,  say  they,  in  the  first  charter  there  is,  and  that  continues  in  force 
as  to  every  thing  in  which  it  is  not  altered  by  the  subsequent  charter. 

The  force  of  this  depends  upon  th^t  question,  whether  the  second 
charter  is  not  the  entire  rule  to  go  by  as  to  the  office  of  mayor.  And 
that  it  is,  is  plain  from  the  clause  which  abolishes  all  the  former  method 
of  election ;  and  if  the  former  method  of  election  be  abolished,  surely 
an  incidental  right  under  such  election  will  be  gone  also.  The  right 
of  election  is  transferred  to  other  persons ;  and  can  there  be  a  duration 
under  an  election,  when  the  foundation  of  that  holding  over  is  gone  ? 
Pro  uno  anno  integro  is  the  same  as  if  tantum  had  been  added,  and 
the  acceptance  of  the  charter  is  general,  without  any  reservation  of  the 
former  right  of  holding  over.    1  Ven.  297;  2  Mod.  95. 

And  as  the  plea  is  ill,  we  take  it  judgment  may  be  given  upon  it,  for 
he  has  confessed  the  user ;  and  as  to  the  traverse  of  the  usurpation, 
that  is  so  immaterial,  that  in  Sir  Peter  Delme's  Case,  and  the  case  of 
Honiton,  it  was  held,  the  crown  could  not  take  issue  upon  such  a  trav- 
erse. Whoever  admits  a  user,  confesses  at  the  same  time  that  he  is 
guilty  of  an  usurpation,  unless  he  makes  a  title  to  the  franchise ;  as  in 
the  common  case  of  a  justification  in  trespass  or  for  words,  where  it 
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amounts  to  no  justification  in  law,  judgment  maybe  given  upon  the 
confession.  2  Roll.  Abr.  98,  pi.  2,  99,  pi.  1, 3 ;  Cro.  ElLz.  228, 214 ;  22  Ei 
IV.  46  b ;  Salk.  173. 

Jfr.  Solicitor  Qeneral  replied.  The  corporation  could  not  do  any 
otherwise  than  accept  the  charter  in  general,  for  it  cannot  be  accepted 
in  part,  or  with  qualifications.  I  Agree  tantum  is  implied  in  charters 
of  original  creation,  but  not  in  charters  of  confirmation. 

Chief  Justice.  We  are  moved  on  behalf  of  the  defendant,  that  we 
will  grant  a  repleader;  that  is,  in  other  words,  that  we  should  give 
this  cause  a  further  delay,  whilst  he  is  holding  over  all  the  while.  Now 
consider,  that  if  we  should  grant  it,  the  defendant  cannot  mend  his 
case ;  for  the  plea  will  stand,  and,  after  the  formality  of  a  demurrer,  we 
must  give  judgment  upon  the  goodness  or  badness  of  the  plea.  The 
attorney  for  the  crown  does  not  pray  a  repleader,  neither  would  the 
granting  one  do  him  any  good,  for  we  cannot  better  his  case,  but  must 
rest  it  upon  the  demurrer.  And  therefore,  as  it  will  answer  no  good  pur- 
pose either  way,  we  certainly  will  not  grant  a  repleader,  if  there  be  a 
more  expeditious  way  of  coming  to  the  end  of  the  cause ;  and  I  think 
there  is ;  for  if  the  plea  be  ill,  I  am  of  opinion  it  amounts  to  a  confes- 
sion of  the  usurpation,  and  that  is  warrant  enough  to  ground  our 
judgment  upon. 

Now  the  validity  of  the  defendant's  title,  as  he  makes  it  in  his  plea, 
depends  upon  the  question,  whether  the  right  of  holding  over  subsists 
under  the  second  charter.  And  I  hold  it  does  not,  for  it  is  very  observ- 
able, that  the  second  charter  where  it  recites  the  former,  takes  express 
notice  of  the  clause  for  holding  over ;  and  then  when  it  comes  and 
abolishes  all  the  former  method  qf  election,  and  appoints  it  to  be  in 
another  manner,  and  that  the  mayor  shall  con  tin  n  in  for  a  year,  it 
cannot  be  imagined  but  that  this  right  of  holding  over  was  intended 
to  be  abolished  also.  Suppose  the  second  charter  had  said,  that  the 
mayor  shall  continue  in  for  three  quarters  of  a  year;  will  anybody  say, 
that  the  reservation  of  their  former  privileges  should  entitle  him  to 
hold  on  for  the  other  quarter  under  the  old  charter ;  I  believe  nobody 
will  think  so ;  I  think  this  is  not  to  be  distinguished  from  the  case  of 
an  ill  justification  in  trespass;  and  therefore,  as  the  plea  is  ill,  and  con- 
tains no  title  to  the  franchise,  I  am  of  opinion,  we  may  give  judgment 
upon  it,  as  confessing  an  usurpation. 

PowYS,  J.  I  am  of  the  same  opinion ;  for  if  wo  should  grant  a  re- 
pleader, I  do  not  see  how  we  can  have  any  new  light  in  the  cause. 

Etbb,  J.  If  the  defendant's  plea  had  confessed  the  usurpation,  I 
should  think  it  proper  enough  to  give  judgment  upon  the  plea;  but  I 
do  not  think  any  more  is  confessed  by  it  than  the  user.  The  second 
charter,  it  is  plain,  was  made  only  for  particular  purposes  in  relation  to 
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the  election,  but  meddles  not  with  the  duration  in  the  office ;  and  there- 
fore I  can  never  agree,  that  any  affirmative  words  in  the  charter  can 
take  away  so  great  a  privilege  as  that  of  holding  over  is,  and  a  privi- 
lege, too,  that  may  often  serve  to  prevent  the  extinction  of  the  corpo- 
ration ;  especially  when  it  provides  that  all  the  former  rights  of  the 
corporation,  not  altered  by  the  subsequent  charter,  shall  still  continue. 
And  as  to  the  clause  of  abolition,  that  is  expressly  confined  to  the 
authority,  form  and  manner  eligendi,  but  not  a  word  of  any  right 
ieTiendt. 

I  think  he  is  not  a  new  mayor  absolutely,  but  as  to  the  right  of  hold- 
ing over,  it  subsists  in  him  under  the  former  charter ;  the  consequence 
of  which  is,  that  he  has  confessed  no  usurpation,  and  then  no  judgment 
can  be  given  against  him  npon  the  plea. 

FoBTESoiTE,  J.  The  defendant  cannot  mend  his  case,  because  the 
plea  is  good  in  form,  though  not  in  fact,  which  is  a  distinction  always 
taken  into  the  doctrine  of  repleaders ;  and  of  this  opinion  was  Holt, 
C.  J.,  in  the  case  of  Jones  v.  Bodinner,^  where  he  said,  that  if  the  fact 
be  admitted,  there  shall  be  no  repleader,  but  a  judgment  upon  the 
confession. 

Here  the  defendant  admits  the  user,  and  then  the  usurpation  is  a 
consequence  of  law,  and  that  is  the  reason  why  it  is  not  traversable. 
^^ery  justification,  to  make  it  a  perfect  one,  must  both  confess  and 
avoid ;  and  where  it  does  not  do  the  latter,  the  confession  stands. 

As  to  the  merits  of  the  plea,  I  think  the  power  of  holding  over  is 
gone  upon  the  second  charter ;  for  the  modus  eligendi  takes  in  all  the 
circumstances  of  the  election,  and  the  duration  in  the  office  is  one  of 
those. 

Besides,  as  the  day  of  election  is  altered,  there  can  be  now  no  hold- 
ing over  under  the  old  charter,  for  that  only  empowers  him  to  do  it 
from  Michaelmas-day ;  but,  then,  what  right  has  he  to  hold  over  from 
the  24th  of  September  till  that  time  ?  I  am  of  opinion  that  judgment 
may  be  given  immediately. 

Per  curiam.  Judgment  for  the  king.  And  the  corporation  peti- 
tioned for  a  new  charter. 

i  Salk.  1. 


Cambridge:  Press  of  John  Wilson  &  Son. 
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